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CERTIFICATE ОР INC ORPORATION 


of Р X 

\ 

MNOADCALT MUSIC, INC. CU 
عص م ےےے‎ = 


`. pursuant to Articolo Two of tho 
stock Corporntion Law_ 


WE, tho undersigned, desiring to form a stock сотре ` 


oration, pursuant to the provisions of Articolo Two of the 


stock Corporation Law of tho Stato of Now York, do heroby 


cortify 42 Го11оҰ0! 


FIRST: ‘The name of the proposed corporation io 
i e 


" MUSIC, INCe 


SECOND: Tho purposes for which it 4s to bo formod 


aro сз followat 


, 


һа To assist and advance the progross of 
radio broadcasting by tho croation, soloesction 

and acquisition of moritorious musical спа litore 
ary vorko, thoroby promoting, tho cultural and 
eroative arts for tho ultimate enjoyment of tho 


publio к» 


Ba То oronto, рчгоһаво; 10909 and othore 
wigo coquí.o or obtain, ard to own, hold, 0011; 
10380, liconse, exchange nnd otherwise dispose 
of, musical, dranatico-musionl, dronntío, 1460ге 
ary, artistic and dntollectual works ОГ all kinda 
and typoo, and any or all copyrights, common-lav 
rights and othor rights thoroine 


Ce То apply for, obtain, ropistor, record, 
purchase, leago and othomivo acquiro trado marka p 
% trude nanos, 1106508, copyrights, comnon-lav 
гіқпба and other rights to und іп musical, dramatico= 
musical, dramatic, litorary, artiotio and íntolloo- 


iid 


© 


Е 373. 


| 
| 
| 


tual propsrtien of all kinds, and to uso, develop, 
coll, disposo of and Grant lisenses in rospoot of, 
and othormise turn to account, uuy such trudo 
маркэ, trado NAMS, 21сопзоо, соругігһ%з, counone 
low rights and other property rights. 


De Fo Hiro, anple, 016000, contract with 
and othorwiso prangact businsus with, and to ropro- 
pont, manugo ana act ns ayonts for, composor8, 
authors, аггапдегз, artists, 11421010n2, performors, 
publishora, producors, sociotics, asnocfationu, and 
all othor types and kinds of persons Гог any nnd all 
* puzpoucBe ^ 3 
Б. То adapt, arrange, translato, perform, 
print, roprint, dramatizo, dolivoer, roprosent, pro- 
duco, roproduce, oxhíbit, vend, liconno, rocord, copy 
and publish, musical, draraticoemusical, dramatic, 
litorary, artistic and intellectual proportios, and 
to oirculate, distributo, buy, coll and otherwiso 
ncouiro, disposo of, und donl in and with, shoot 
munio, vooks, pamiplilcts, circulars, magazines, 1100ге 
ature, pictures and other па%бог, and in any way to 
‘uso and to license, pornit, and otherwise authorize 
others to use, all or any of the foregoing. 


Fe 7o manufacture, поко, produco, purchase, 
loaso and othorwino acquiro, and to soll, 10050, 
líconso tho use of, and іп goneral, to deal in and 
with any and all oleotricnl and mechanical sound го» 
cords and other devices for tio recording, and го” 
production of sound, and any nnd oll films, records 
and other devices for tho rocording and reproduction 
of visual imafoge 


0. То apply for, obtain, register, record, 

,.pürchano, longo and othorwive ucquire, and to hold, 

uso and opornte, and to 5011, азот, liconse, and 
othorwise dispose of any putenta, inventions, ine 
provouents and proco5503 usod in connection with or 
pecurod under letters patont of tho United Сбабов or 
elsevhoro, or othorwisoy and to изо, exorcise, dovelopy, 
and grant licensos in respect of and othorwico turn to 
account suoh patents, liconsos, proccasco and the liko, 
and any property or rights in connection therewith. 


He То croato and produce radio and tolovision 
brondcasting programs and сло? typos and kinds of 
ргоцгапа, ontortainmonts, attractions and performancoG, 
und to prosont, furnish for hiro, well, and otherwise 
oal in and with rospect to tho sam, 


efe 


О. 
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I. Фо ontor inte, mare, oarforn and carry out 
contracts of суогу sort and kind, with: any person, 
Lir., us5001ustion, co:porntion, privato, puvlic or 
municipal or body politic, and with the government 
of the United tates, or any state, territory or 
colony thereof, or чпу forein ifovornront, 


Je Wa manufuücture, purchase, or otiiominga noe 
quiro, orn, nort, ріс4со, nell, вәзіңп and Uranus 
fer, or others: disposo of, to 1nvoat, trado, беа], 
іп ond deal with gonado, waron спе vorehandlso 5nd roal 
and perzonul ргооогьу of evory class and description. 


Ж. "о acquire, and pny for in onsh, stock, oF 
bonds of thin corporation or othorvino, tho (ood will 
гіс, naneta nnd property? of, nnd to lend monoy to, 
undartato or assuma tne whole or ппу part of tho 
ovlifutions ог linbilities of, nnd othorvisa assists 
опу person, firn, nacocitation or corporation engaged 
іп the businons of croutinp, publishing, distributing 
or turketing, munical, dranatico-musical, draustic, 
literary, artistic und intollestunl properties, ОГ 
any rights therein, or enjagod in the sane or sinllnr 
dusiness us tris corporation, . 


Le бо tho extont permittod by lav, to invost 
1t4 funds nnd to reinvest and хоор the save invosted 
in corpornte обосхз, bonds, dobontures, notos, ovi- 
encan of indebtodness, cortifioutes of Snterost, come 
mercinl paper, r.ortgapoe2, choses in action and othor 
Tinhts, interests or obligations issuod or created by 
corporations, donoustic or Гогсігп (whother or not such 
other corporations shall bo опао in the same or a 
сісі2аг business ао this corporation), n$20cistíons, 
Гігын, syndiouton, individuals, «&ovornonts, 6taton, 
municipalities or other political iíivislons, ОГ ise 
sua or creates by others, and to acquiro tho бас by 
purchnno or in any other manner, and to ovn, hold, 
£011, pledéo, hypothecste, oxchunjyo or dispose of, 
ang turn the sane to sccount in Any other manner and 
to doal in and with the cane and to issuo in exchange 
therefor or in payment tnercof its ovn atocis, bondn, 
notea, participation cortificaton, or othor obliga- 
tions, or to рау for the same in апу other mannor, 
arû to охогсізо іп respacs thereof any ana all rights, 
povers and privileres of individual ownership or ine 
teront therein, including tho right to voto there on 
for any and sll purposes, and to consont und to act 
in any other manner with respect thorsto, nnd to do 
өлу а! all nets and (14070 for tho proservation, 
protection, irprovo.ont und enhancorent in valuc 
thorsof or denímnod to accomplish any such purponon, 


-ĝa 
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М. Ло borrow ог raiso monoy without Limit ло 
to enount nnd Lo issuo bonis, dcbontzuron, or oblifa- 
tions of this corporation fron “Аға to timo, for any 
of the objects or purposcs of the corporation, and 
to secure tho онло by MOrtGoGo, pladge, dood of trust 
ov othorwisoe 


We To purchaso, hold, sell und transfor tho 
uhnroa of its ovn capital stock and ito own bonds, 
dobontures or other obligations, uaourod or unnocured, . 


0. In gonoral, to cerry оп any othor similar 
business in connoction with tho forooing, nnd to havo 
end exorcise all tho powers couferred by tho lawn of 

„Көт York upon corporations and зо far ав porniíttod by 
law to do олу or all of tho things һегеіпооГого sot 
forth to tho опто oxtont us natural persons might or 
could do, i 


"I IRDI Tho amount of capital stock shull be one 
hundred thousand dollars ($100,000.) consisting of ono hune 


dred thousand (100,000) sharos of the par valuo of ono dollar 


Ф 21.00) cach, all of which are to bo of ono classe 
\ PN. | 
FOURT7I t At all olootions of directors of tho oorp- 


\ . 


oration, each stockholder shall bo entitled to ав many votes 


ns shall equal tho nunbor of votoo whioh (oxcopt for this 
pyroviaion ng to cumulative voting) ho would bo ontítlod to 
oaot for tho eloction of directors with respect to his shares 
of stock, multiplied by tho nuibor of directors to bo eclooted, 
end ho may oast nll of such votos for a singlo dirootor or 
may distributa thom omong the nuribor to be votod for, or any 


two or more of tho:, as ho may eoo fit. 


FIFI Tho office of the corporation shall bo 


ene in tho City and County of New York, Stato of New York} 


-4е 


ы” M. 
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and the adéroas tu which the Seorotary of Stato shall mail 

[ m of procoss іп any notion or proceeding against tho 
corporation which пау bo sorvod upon him, 46 Suite 1650, 


255 Sroudvay, Now York City, 


8IXTM: tno duration of the corporation shall bo 


porpotuale 


SYITE: Tho Board of Directors of the Corporation shall consist 


teen members, and the 

2 ss than twolve, nor more than fif 

ы ond ра пспоогз authori 208 to servo shall bo caverns суса T 
to time in tho discretion of the Board of Directors. (Арт , 


' EICH: ne namos and post office addrossos of 
tho dirootors, until tis firot annual mocting of the étook- 


с 


holders, aro as followut 


Nabe POST OFFICE ADDRESSES 
Novillo 512107 1626 K Stroot, К.У.» Waohington, О.С» 
Walter Jo Darm 333 Vest Stato Strooet, Milwaukeo, “45. 
John Elmor 114 We Lexington Streot, Baltimoro, ИД, 
Ecward Kleubor 485 Madison Avenuc, New York City, 
Lonoz Re Lohr . $0 Rockefollor Plaza, Now York City. 


Saruol fe Rooonbaum Widonor Б14р., Juniper and Chostnut 
Stroota, Philadelphia, Penna, 


John Shopard, 3rd 21 Brookliro-Avonuo, Boston, Маса, 


NINTH: Tho namo and post office üddroos of осоһ 
Subscribar to this Cortificato of Incorporation and tho nimbor 
of оһагов of stook whioh eaoh agroou to take are ав followst 


De 


MIRER 
оғ 
© por? OIC рга | SUARNA 
Ruth M, 0489100 165 srondway, Now York City 
Cocile Brili | 168 Broadway, Now York City 


Floronoo 0, Салуог 165 Broadway, Nov York City 


Titi: All of tho subscribors to this Cortifioato 
А | <® 


` of Inoorporntion aro of full ogo, at loast two=thirda of thon 
aro cítizona be the United Statos, ot least ono of thom is a - 
rosident of ule Stato of New York, and at loast ono of the par 
sons namot as A dirootor is а citizen of tho аы States and 


| 
в гаи оғ the State of Now York, 


ELEVENTH: The Soorotary of State of tho 2tato of 
Kow York iu heroby dasi(matod as tho agont of tho corporation 
upon vrhom process in any action or proceeding against 45 may 
bo served. | | | 

Ж : 

TWELFTH? Ae No shares оГ onpital stock of tho 
Corporation shall 90 sold, traneforrod or othorwiso disposed 
"ef by any holder theroof (oxcept that a stockholder who, at 
tho timo of (ucl 8010, transfor or othor disposition, holds a 
110сп2о Гог the oporation of a radio broadcasting Station fren 
tho Fedural T жн Commission ог from such othor Fodoral 
regulatory body ^8 may horonftor havo authority similar to that 
now had by tho lodoral Cosxzzunicutiona Commission, ппу cell, 
tronofor or disposo of апу sharos of stock hold by hím to слу 
othor peroon to whom such 14сопзо is logally transforrod) une 


`$ 


-бе 
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Joos And unsil the entd shiren of stook shall havo boon of- 
б... for onlo to ‘thn corporation and the cornorntion nha l1 
havo fníle4 tn платиле said chares in tho mannor herainafter 
tn this article Tren! set forth, and tho provinions of this 
eee WIE shal) bo hindiue upon all porsons acquiring 
charos of cxpital stock at any time and in any nionnor, 

Be Any atockhold«r proposing to soll, 
tranofor or othermion Aisposo of my ‘shares of stock hold by 
him ohnll Givo : o'.ico to tho corporation nosting forth tho 
— of shareo involvod in tho propone transaction, tho 
nature of the tzansoction:in detail, tho naren and oddroncon 
of all partíos to such transaotion, tho prico and’ terns upon 
1408 such sulo, transfer ог Ginpouyition 1s proposed to bo 
wade, und Uo none and абаттап of a рогзоп designuted by such 
stockholder to act as un uporaisor in the aveni that the corp- 
oration shall oloct to have an appraisal nn horeluaftor pro- 
vidod. Tho forogoln; notico shall constitute an offer to 
0011 such shures to tho corporation on tho terms and conditions 
vot forth in this Article TV RLY TH e 

Ce Within ton (10) duyo nftor the ree 
есіру by thu corporation of the notico provided for in Гоо» 
tion 3 of this Artiolo ТҮЛИ, the corporation chall 21У0 
notico to (je suid stockholder who tier or not ít elects to 


have the valuo of waid палуоо appraised or tho book valuo 


e аөзеглігей, or both, ап hereinnfter in this Article 


f. 


92 W 
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ТҮТИ provided, and іп the ovont that tho corporation shall 
0^ to have the value of snid charos approícod, onid notico 


shall contain tho name and address of n poroon desimatod by 


tho corporntion to act аз un npproicor, . 


De ln tho ovent that tho corporation shall 
elcct to hava the valua of anid shares appraisod, tho two ap- 
praisora denipnutod as nforosnid shull within ton (10) days 
aftor tho giving of tho notioe roforred to іп faction C of 
this ^rtíolo ТУТ, jointly dnoipnate а third аррга1вог, 
aud in tho ovont that such third nppraísor shall not bo ао 
desig tod within ома tio, oithor the stookholdor or tho 
corporation my request the ‘Amerioan Arbitration Association 
to cusigmtey a third прргаізог іп uccordanco with ito rulos 

e... rogulattons then provai ling e The гоо apprnisors so 
designated РФ А root wit shall proceed at tho principal of“ 
fico of tha айынын a8 pronptly us shall bo praot. ablo p 

| бо appruise tnd vnlue of said shares as of the duto of the row 


ссірб by tho corporation of the notico provided for in Section 


B of this мацу зн TELI, and Гог th- purposes of such боъог- 


mination thoy shall eaclude tho goodwill and goinr-conoern 
valus of tuo corporution. Tne додініоп of a rujority of such 
Opprulsors — ba conclusive, und nocíoo of such docision 
50411 promptly bo ven to tns stockholder and to tho согрогп- 
tion. The Mo зон Din11 pay бла foos ond expan'cn of tho 
àpmral&or dinigmstod пу "in, ond tho corporation shall pay all 


t 
t Nui costs of tiw uppraical including tho foou and exponsas of 


e $6 ow Q: с^ 
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tho appraiser довілтабой by tho ‚өзел and o7 tho third 


67. 


, Be In the ovent that the corporation chall 
eloct to have the boots voluo of naid sharon dotorcinod, sho 
corporation, within ten (10) days aftor it gives tho notíco 
providod for in *eotion C of this Artiolo TVET, nhall dosig- 
‘nato indopondent certified publ 1o accountants (who may bo the 
indopondont cortifiod publ accountants regularly rota inod by 
tho согрога оп) to dotornino the said book valuo, and such 
"accountanto, as promptly ao practicable, at tho oxponuo of 
tho — Чч and in acoordanco with good accounting practico, 
tholl dctermine tho book valuo of such sharos as of tho dato 
of tho кенә. by the corporation of tho notico provided fo» | 

e. fection B of this Artiolo тути, excluding Гог tho pure 
posou of nuch dotenntnation ths goodwili and дозлдесогоога 
valus of tha co грота оп, Notíoo of such determination 80212 
promptly bo given to the stockholder and to the oorporation by 


tha said accountante.e қ 


Е К | Р. Тһе corporation, within twonty (20) days 
aftor tho rocoipt by 16 of tho notico required to bo givon 
under Section 3 of this Artiolo LETH, or of tho rocoipt by 

1 it of the not too of tho docíclon of appruisors under Гоо61с0 
D of this Articlo TWELFTH 1f tho corporution shall have | 


olootod to havo on appraisal, or of tho rocoipt by it of tho 


notíco of dutormination of book value undor Sootíon E of this 


eg 


cii © 
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Artiolo AULUNI LL tha corp: ^ution gall have olosted to 
Qu. book valuo dcton.iucd (st:iohever 9ha:1 bo rcooivod late. 
—* gst) ehnll givo notlco to the stockholdor by which, if алу, 
of the throe muthods provided in this Article ТҮ LIT tho 
corporation shall oloot to acquiro tho suid shares e If tho 
corporotion PT cloct to acquire tho said эһагов, tho stook- 
holdor shall promptly aftor tho rocoipt of tho notice of such 
olootion aoliver to the. corporation tho. cortificate for the 
suid oharoo, properly ondorsed for transfer, and the corpora- 
tion shall поко paymont for said shares promptly after tho do- 
livory of unid,cortificato, unless tho basis upon vhioh tho 
oorporation @squires said shares shall bo on tho torns o? ап 
offor қатаған in accordance with Sootion В of this Artiíelo 


ТІЛУ; ‘which ооп not roquire payment on or promptly after 


Golivory of the eortifionto, іп which case payment shall bo 
/ ~ 


mada in tho mannor sot forth іп tho notico givon under Section 


Bof this Article ТҮСІРТІП. 


; Ge , in tho ovont that the corporation shall 
fuil to acquire snid sharos in accordance with the provisions 
of Section r of thio Articolo 7VELiTH$, the stockholder snay coll, 
tranufer, or ш аы dispose of tha rumbor of сһагоз of обоск 
spocificd in tho notico given undor Госбіоп B of this Articolo 
TELET, such palo, trunsfor or othor disposition to bo to the. 
partios opooificd in caid побісо, upon tho price and torns 
Specifiod in tho 2044 notice, апа in e^cordenco with tho до» 


& toílod “naturo of tho transaotion spo: i. оа іп said notice, und 


. 
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& not othozeizo]" provided, ночо; that оцо оао, ётпгл у 
other disposition shall bo conswamatod and tho nt 
ficnto sent to the corporation for transfor on tho t ole of 
бо sorpor:tion within ono yoar aftor the giving of the notico 


providod in Section B of this Artiolo YELP. 


Ke А11 notíoon pormittod or roquirod to bo 
Givon to tho corporation under this Article TWELFTH 8hall bo 
mailed to tho corporation by registorod mail uddrooaged to it 
at 450 principal placo of bucinoas, and all noticoo permitted 
or roquired to be givon to the Btockholder undor this Art.tolo 
ту ЕРТН. chall bo 01104 to tho 8too holder vy registored mail 
accrossod to him at his addreag appearing on tho books of the 

v corporation. 


THIRTRENT t No contract or other transaction boe 
_ twoon this corporation and any othor corporation shall bo nfe- 

fcctod or invalidated by говаоп of the fact tha: ' ono or 
moro of tho dirooboro of this corporation ів or uro intorostod 
in, or iu а diroctor or offioor of, or aro dirootoro or offiae 
era of, ouch othor corporation, and any díroctor or directora, 
individuclly or Jointly, may bo a party or partios to, or nay 
bo intorested in, any contract or transaction of this corporne 
tion, or in whioh thio corporation із intarootod) and no cone 
tract, act or transaction of thio corporntion with any ono or 


moro parsons, firms or corporation shell bo affocted or ine 


qn У21144604 by tho fuct that олу «ігообог or Qirostors of this 


elle 


ханы Q 
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‘ 
» 


o. ‘хола ћом ts s party, op qne pestes to or are interested 
in тен COAL, ack or trans T ог art in ony way cone 
preted vith sueh persoou, Гігпа or corporations, or any of 
Му ond nach and every parson who may hacona a director of 

. = 
їл corporntion 1s hereby relieved from «ny 14г%1116у tn»t 
м otjwerv120 exist fron contracting wit tc corporation 


fer the bensfit of hinsolf or any firm, ussoointton or corps 


L] 
ora tion Ап which ho miht be in nny way interested. 


Ін VULPES энчисоғ, wo have made, Sipnod und acke 
novledged this Certificate this [3 % лу of October, 1959. 


! 
| 


% | 27 | E 974 N, O Breen (т...) 
BLZ A i Se) 
ы жеу, (белеме Тыс.) 


Dust дез Bort p e с ‚154 ái 


DEPARTMENT O? STATE). ` 


21 Ceatiry That 1 have compared the preceding copy with the original 
Certificate of Incorporation of 


BROADCAST MUSIC, INC., 


fled in this department on the 14th day of October , 1239 , and that 


such copy is a correct transcript therefrom and of the whcle of such original. 


Witness my hand and the official seal of the Department of State at 
the City of Albany, this fourteenth day 
of October, one thousand nine hundred 
and thirty-nine. 


Fe bs ee Tt Lt cae RS. 


—B—P sanee ca se АШ — 


Deputy Secretory of State. 
Vor B5, кеннен df att 
% 


October, 1959, boforo mo pore 
sonally OO nvot S. sw. CECILE ahILL and lLOnZzucE Ge 
сапсын, to mo known and Known to mo to bo tho 4ndiv 1010218 
coscrived 1n and mo oxeQu tod “ло forezoins cortificato of 
1ncorporntiíion, and thoy -sevorally duly acl:novlo dgod to 110 


thet they executed tina snmoe 


f zh t p EP", 


M 
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CBS v. А5САР 


Court Exhibit No. 3 


Stipulation between CBS and BMI in CBS v, ASCAP, 


dated 10/15/71 ("SO ORDERED 10/26/71"). 


[IP LETIA d 
T. Fi N ‘Che SF А » ^ 
| Va: #0 ШИ Ка. ”! 2L wor 
UNITED STATES DISTRICT COURT 
i % {3 Уу 
| SOUTHERN DISTRICT OF NEW YORK 
COLUMBIA BROADCASTING SYSTEM, INC., : | 
Plaintiff,  : 
-against- : 
AMERICAN SOCIETY OF COMPOSERS, : | 
AUTHORS AND PUBLISHERS, et а1., : (M.E.L.) 
| Defendants. : 69 Civ. 57540 | 
j AMERICAN SOCIETY OF COMPOSERS, : | 
| AUTHORS AND PUBLISHERS, et а1., + STIPULATION AND ORDER 


Defendants-Counterclaimants, : | 


-against- 


COLUMBIA BROADCASTING SYSTEM, INC., 
Plaintiff-Counterdefendant, 

NATIONAL BROADCASTING COMPANY, INC., 
Counterdefendant. 


WHEREAS, the defendants represented by the under- 
signed attorneys do not concede that the matters referred к 
іп paragraph 2 of the following stipulation have апу rel- 
| evance or materiality in this action, but are willing to 
| enter into said stipulation іп the interests of achieving an 
| early trial of the liability issues raised by the complaint 
herein, 
IT IS HEREBY STIPULATED AND AGREED by and between 
the undersigned as follows: 
1. The following definitions shall apply to рага- 
graph 2 hereof: 


(a) ASCAP: American Society of Composers, 


- 


Authors and Publishers. 

(b) ASCAP members: authors, composers and pub- 
lishers who are members of ASCAP, and trusts, estates, 
foreign licensing organizations and other persons who 
qualify to receive distributions from ASCAP under 
ASCAP's distribution system, 

(c) ASCAP repertory: that body of musical compo- 
sitions as to which ASCAP nas the rights to grant non- 
exclusive licenses for non-dramatic public performance 
for profit. 

(d) EMI: Broadcast Music, Inc. 

(e) BMI affiliates: authors, composers and pub- 
lishers who are affiliated with BMI, and trusts, estates 
foreign licensing organizations and other persons who 
qualify to receive distributions from BMI under BMI's 
distribution system, 

(Г) BMI repertory: that body of musical composi- 
tions as to which BMI has the rights to grant non- 
exclusive licenses for non-dramatic public performance 


for profit. 


(g) CTN: plaintiff's television network. 


(n) Public performance right: the right to give 
a non-dramatic public performance of a musical composi- 
tion for profit. 

2. Any judicial determination made іп this action| 

concerning: 

(а) the practicability or impracticability of 
plaintiff or the suppliers of CIN programming obtaining | 
directly from ASCAP members public performance rights 
to music in the ASCAP repertory for any, some or all 
of such programming, or 


(b) the extent to which those rights not 


ate 
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- 


practicaábly obtainable directly from ASCAP members аге | 


ssential to plaintiff in order to enable it to compete 


with other television networks, 


| uncersigned in respect of: 

(c) the practicability or impracticability of 
plaintiff or the suppliers of CTN programming obtaining 
directly from BMI affiliates public performance rights 
to music in the BMI repertory for any, some or all of | 
Such programming, and 


(d) the extent to which those rights not prac- 


ticably obtainable directly from BMI affiliates аге 
essential to plaintiff in orde. :o enable it to compete 


with other television networks. 


| October :5, 1971. 


CRAVATH, AINE & MOOR 


2 // 


A пет г of the firm 
Attorneys for Plaintiff 


by 


P HUGHES, HUBBARD & REED, 


| b 
е a L. Kearse 
А member pf the firm 
Attorneys for Defendants 
j Broadcast Music, Inc., 
| Al Gallico Music Corp.; 
А, | Paul Anka, Jerry Bock, 
| Fred Ebb, Edward B. Marks 
Music Corp., Norman Gimbel 
Sheldon Harnick, Hill and 
Range Songs, Inc., Hollis 
Music, Inc., John Kander, 
Charles Koppelman, Maclen 
| Music, Inc., Peer Inter- 
| national Corporation, Don 
Rubin, Joseph Stein, 
Sunbeam Music Corp., and 
Unart Music Corp. 


| so orvixep: (2/24/7 


А. ү, re / ester 
А py LRT s 


CBS v. ASCAP 
AAE 


Plaintiffs' Exhibit No. 12 
It NO. 12 


Finkelstein Affidavit dated 6/25/70 in U.S. _ 


ASCAP (NBC Application). 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT ОҒ NEW YORK 


Plaint‘ff, 


: Civil Action 
-against- No. 13-95 


ANERICAN SOCILTY OF COMPOSERS, AUTHORS 
AND PUBLISHERS, % AFFIDAVIT IN 
OPPOSITION TO 
Defendant. : NBC's APPLICA- 
TION FOR A 
LICENSE FOR 
2217 SPECIFIED 
In thc Hatter of the Application of : COMPOSITIONS 
NATIONAL BROADCASTING COMPANY, INC., AND CERTAIN 
$ BACKGROUND 
Applicant, MUSIC LIBRARIES 
( бом - 
For the Determination of Reasonable "Peg i 
License Fees for Its Television Network 


C 


STATE OF NEW YORK ) 
ч $ 85.: 
COUNTY OF NEW YORK ) 


HERMAN FINKELSTEIN, being duly sworn, says: 

1. I ап General Counsel of the Amcrican Cociety 
of Composers, Authors and D shcrs ASCAP" or 
"босісеу"), and am fully familiar with all the proceedings 
herein. 

2. Applicant National Broadcasting Company, Inc. 
("NBC") is seeking a determination that ASCAP is required to 
grant it, pursuant to the Amended Final Judgment herein 
(Exhibit 1 hereto), an unpreccdonted license to perform on 
its television network only 2217 specified compositions and 
certain background music libraries contained in the ASCAP 
repertory. ASCAP оргоссв granting such a license because 
it is Larrcd from granting it under the Ames tod Final 


Im, nd under the antitrust laws generally and because 


Е 392 


such а license would, if granted, enable МОС to u: 145 
market power illegally to impose improper and unreasonable 
costs and opcrating mcthods upon all members of ASCAP, and 
to drive down the price paid by it to independent com 
authors and publishers for performance rights to 

3. Тһе type of license NEC now seeks is completely 
unprecedented in the licensing of musical compositions by 
ASC\P to NBC and the two other national television networks. 
Without exception NBC has previously requested and ASCAP has 
previously issued the "blanket license" for the NBC tclevision 
network provided in the Amended Final Judgment. Under that 
license NBC is given the right freely to use any, some or all 
compositions in the ASCAP repertory at a fee which is related 
to NBC's charges to sponsors of all programs. The blanket 


license is one of two licenses provided for broadcasters under 


the Judgment, the othor being a "per program" license under 


which the fee is related only to charges to sponsors of those 


Programs in which compositions in the ASCAP repertory are per- 
formed. Both types of licenses grant the right to perform all 
. JOrks in the ASCAP repertory The “blanket license" has the 
asset of encouraging performances based on the intrinsic 

to the listen: т public o ІС music selected, unhampored 
difficulties of negotiations for any individual work or 
performance, and requiring a minimum of bookkeeping. 

4. When the Amended Final Judgment was entered, no 
broadcaster or network had ever requested ASCAP to issue a 
license for an individual composition and there was no reason 
to belicve at that time that any such request would сусг be 
made. The “per program" license provided for in the Judgment 
was intended to bencfit individual Stations that expected to 
use relatively few ASCAP compositions, but that license also 


covered tlie entire ASCAP repertory, 
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5. NDC's initial application, made іп its letter 


(о ASCAP dated October 14, 1969, specifically asked "for «іс 

۰ right of public performance of all the compositions in the 
ASCAP repertory" for the five ycar pcriod following the 
cxpiration of its then current license on December 31, 19€ 
In reply, ASCAP explained the reascns why rates could not 
yet ое quoted and confirmed that NBC had the right to рег- 
form such compo-itions for a 60-day period beginning January 
1, 1970. Copies of NBC's application and ASCAP's reply аге 
annexed hereto as Exhibits 2 and 3. 

6. While the parties were discussing NBC's ap- 
plication and the i: ormation necessary to quote rates, 
ASCAP received a letter from NBC dated March 10, 1970. This 
letter did not indicate whether NBC was still interested in 
the license it had requested on October 14, 1969. After 
noting that it did "not accept" the position that additi al 
factual information was necessary to quote rates, NBC :. 
quested а unique and unprecedented license for the right to 
perform "approximately 2,217 compositions and certain back- 
ground music libraries" which NBC had selected from the 
ASCAP Index and which it "conclude[d]" would satisfy its 
needs for a five-year period. А copy of that letter is 
annexed hereto as “hibit 4. 

7. ASCAP responded by letter dated March 17, 1970, 
а copy of which is annexed hereto as Exhil t 5. Pointing 
out that thc preservation of each member's right to deal 
directly with u.ers who sought licenses on an individual 
basis was an underlying principle of the Amended Final 
Judgment, ASCAP suggested that anv request for the quotation 
of a "fce" with respect to specified compositions he 


addressed to the respective ASCAP members in interest. With 


respect to NBC's request of October 14, 1969 for a license 
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ring the entire repertory, ASCAP quoted a rate formula 
the year 1970 and pointed out that the quotatic. of a 
for a license on a blanket basis for a period of years, 
on a per program basis (a basis which NBC and ASCAP 
never previously used), would require certain specified 
information similar to data which 2 3C had made available to 
ASCAP in 1965 in connection with an earlier rate proceeding. 
8. After the expiration of its license from 
ASCAP on December 31, 1969, NSC continued to have the right 
to perform all of the compositions in the ASCAP repertory 
by virtue of its October 14, 1969 application and the pro- 
visions of the Amended Final Judgment. On January 29, 1970, 
ASCAP filed an application under the Judgment for 


terim fee to be paid by NBC for the right to perform 


music from January l, 1970. It vas not until NBC's applica- 


tion of March 27, 1970 for an interim fee that NBC for the 
first time notified 7<САР that it “hereby withdraws 

cancels its application of October 14, 1969 [the subject of 
ASCAP's interim fee application] . . . éd affirmatively 
avers that it dees not vant a blanket license." That with- 
drawal came after NBC ha een granted the right to perforr 
the compositions in the ASCAP repertory for 60 day 

January 1, 1970 and after ASCAP had made a written offer co 
extend that right for another 60 days to May 1, 1970. Further, 
the NBC application sought an order (a) setting an intorim 
Есе and requiring ASCAP to quote a fee relating to performance 
which is neither provided for by the terms of the Amended 
Final Judgment nor permitted under the antitrust laws 
дспсга11у, and (b) directing ASCAP to inform its menbers of 


the request, а cr sc which i trary *o the terms and 
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spirit of the Judge. nt. 

9. Despite its purported withdrawal of its ap- 
plication for a license to perform all thc compositions 
in the ASCAP repertory, NBC did г. t inform this Court in 
ics application for an interim fee based upon the right 
tc perform only 2,217 compositions that it was continuing 
to avail itself of the right to use the entire ASCAP 
repertory -- a right resulting from the application it 
had purported to withdraw. It was only after ASCAP called 
the Court's attention to the fact that NBC was using 
numerous ASCAP compositions in addition to those specified 
in its list of 2,217 compositions, that NBC admittcd that 
it was not confining its uso of ASCAP music to those 
specified сслроѕіёіопѕ. А copy of the relevant portion of 
ASCAP's submission to the Court establishing NBC's use of 
such additional ASCAP compositions is аппех d hereto as 
Exhibit 6. After being confrontec with th facts, NBC then 
abruptly changed its position before the curt. Rather 
than continuing to claim that the 2,217 compositions on its 
list would satisfy its needs, NDC admitted that it would be 
necessary for it to obtain the rights to perform additional 
com"ositions агі that it proposed to obtain such rights 
either “trough ASC? or directly from the writers and 
publishers involved. 

10. NBC subsequentiy filed an application dated 
Мау 13, 1970, asking the Court to direct ASCAP to offer NEC 
the license it secks for approximately 2,217 composit ons 
and certain background music librarics and to determine a 


reasonable fee for such a license. Unlike its application 
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for an interin foc, XBC cid not requczt an order directing 
ASCAP to inform the members in interest of the typo of 
license it was seeking. 

ll. At a hearing requested by МВС and held June 2; 
1970, thc Court separated the issues rela ing to the amount 
of an interim fee from the issues of NBC's application for 


a license for 2,217 compositions and certain background 


music libraries in the ASCAP repertory. The Court first 


noted that NBC had continued to use the ASCAP repertory with- 
out limitation, suggested an interim fce based on such 
unlimited use, and also suggested a further option to NBC: 
if NBC decides to limit its use to the approxirately 2,217 
specified compositions and certain background music libraries 
listed іп its application and gives А5САР 20 days' notice of 
such intent and keeps records proving that it actually so 
limited its use, and further if ASCAP is ultimately required 
to issue the limited license reque ted, then any retroactive 
adjustment of the interim fee upward or downward will take 
.account of such limited use. Both NBC and ASCAP subsequently 
accepted the Court's suggesticn (Tr. 43-46). The Court 
further noted that it vould proceed to decide the question of 
NBC's right to the license requested and, pointing out that 
the papers then before it dealt with both the amount of the 
interim fee and NBC's asserted right to compel ASCAP to issue 
a limited license (Tr. 15-16), requested the parties to 
exchange and submit further papers limited to the latter 
question (Tr. 46-47). 

12. ASCAP submits that it would be entircly improper 
for the Court to require it to issue the "nucleus" license 


for approximately 2,200 compositions. Apart from the 


Е 397 


matters of law set forth in the accompanying memorandum, 
numerous practical problems proclud: the issuance of such 

а license. For example, NLC nas had difficulty articulating 
the procedures it would follow if it actually reccived 
license for only sone 2,217 compos tions in the АСАР 
repertory. At the hearing before tais Court on April 1, 
19,0, counsel for NBC, in response to inquiry by the Court 
(Tr. 54-55), stated that NBC would seek a. ional licenses 
through applications to ASCAP for thc right to perform new 
ASCAP compositions not included in the list of 2,217 con- 
positions (Tr. 55). ASCAP's memorandum of April 15, 1970 
pointed out (pp. 12-13) that such a p edure would impose 
an impractical burden c^ continuous a, cations on both the 
Court and ~.SCAP. 

13. МВС sub-equently represent:d to the Court that 
it көше to conduct negotiations г new ASCAP composi- 
tions, as well as negotiations Гог existinc compositions not 
, on its list but nevertheless played on its network, directly 
with the individu:l owners of the copyrights, except in the 
"one instance" of any such compositions it has purlormed 
from January 1, 1970 until the time its present demas for 
а limited license are rcsolved. Іп that so-called "one in- 
stance", NBC now says it may seek a license from ASCAP and 
petition the Court, if necessary, to set a fee for its use 
of such additional compositions. Тһе fact is, of course, 
that NBC's "one instance" cold involve determination of a 
fcc for hundreds of compo ms ап impose a great burdcn 
on this Court. 


14. Іп addition to practical problems, the BC 
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propo.als іп their present formulation would seriously pro- 


judicc the position of independent writers and publishers. 


The N3C television network is composed of (а) the five 
stations which it owns and operates and which are located 
in certain of the largest tclevision rarkets in the country, 
together with (b) approximately 209 additional affiliated 
stations, serving virtually every other community across the 
country, which are owned, end licensed by the Federal Communi- 
catic is Commission ("FCC") for operation, by others but which 
are in fact tied to the network through affiliation contracts, 
thus giving NBC access for all its prograns to substantially 
all American homes equipped with receiving sets. In ad- 
dition, the NBC television network produces and procures 
programs, arranges for sponsorship, and supplies a continuous, 
coordina*ed schedule for its affiliated stations. 

15. Each of the 200 individual stations which 
have been corbined to constitute the NBC television network 
places its most valu: le broadcasting time, the evening hours 
when television audiences are largest ("prime time"), at the 
disposal of NBC. Each is the holder of a monopoly right to 
broadcast over a particular channel granted by the FCC pur- 
suant to statute. Since the 200 stations effectively re- 
frain from telecasting programs during prime hours other than 
netvork programs, and NBC produces and procures virtually 
all their programs, a determination by NBC not to license 
the public performance right to any individual composition 
in effect means that this particular composition will not be 
performed оп апу of the 200 affiliated WBC stations during 
the hours of greatest public cxposurc. Unless a writer or 


compuser is «р1с to huve his composition performed during 
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those hours by the television networks he wo Que the 


bencfit of the largest public entertainment medium in the 
country. 

16. Despite NBC's proi station that it is seeking 
to give the ASCAP membcrs the Opportunity to act individuell- 
its new shift in direction further makes clear that its pro- 
posed 2,217 compositions license is a power move to drive 
down the price for performance rights, based on its control 
of more than 200 affiliated television stations. NBC in- 
tends to deny access to all 200 stations during prime time 
if the composer, author or publisher of a particular work 
refuses to accept the price and terms dictatcd by NBC. 

NBC's power, as г result of its control of its affiliated 
stations' prime time, is such that the FCC has sought to 
alleviate the situation in the public interest by requiring 
NBC, as well as the other networks, to yield one hour of 
prime time daily for local programming (FCC Docket Мо. 12782, 
Report and Order adopted May 4, 1970). 

17. Using thc power given to the individual 
stations oy statut^ and license and to NBC by those stations, 


NBC seeks to limit its "nucleus" to some 2,217 compositions 
and represents that, except for the "one instance," it will 
negotiate with the individual ASCAP mbers for a license 

for the compositions which it has excluded from its "nucleus" 
end those which will be written from time :o timo in the 
future. NBC describes that type of negotiation as governed 
by free market forces. In fact, such negotiations would 


really be between BC acting collectively for its 200 af- 


filiates with great bargaining power deriving from its power 
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(0 control С. programs seen on the pri in: of the 200 
stations on t. 2 one hand, and individual writers 4nd pub- 
lishrs with little or no bargaining power or organization 
on the other. Rather than being cove ‹ Ж. market 
forces with a will 19 buyer facing a 
ba-gaining terms, the negotiations NBC propose: 211 have а 
network with the pcer to foreclose its "market" dealing with 
an individua’ having no choice but to license Lis composition 
at the fee ani terms NBC chooses or lose the opportunity for 
public performance on the NBC network, one of the three 
national television networks. 

18. Moreover, NBC 
in furtherance of its attem- 
down the price paid for the 
tions on its television network NCC now proposes to avoid 
the Court's function uid ) mende ina Солеле to 
determine reasonable fees for licenses у g individual 
members in interest a choice of d J individually with 
the network on the network's terms or feci oycott of 
their works nos esirable 091 ne ts on every 
Station represented by the 
drive down prices f additiona 
assurance 
able at a fee set by the 
plus the righ о compel 
dividually for additional 
prices and terms will become absolute. 

19. NBC has sought to just Гу such usec of 


monopoly power to force down the price of music on the ground 
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tuat the service рс formed by ASC^P i; unnecessary and in- 
volves unwarranted overhead and other costs. That велес-спе 
is directly contrary not only to experience but to state- 
ments pieviously made in this Court by the Chairman of the 


Board oí Directors and General Counsel of Broadcast N 


Inc. ("BMI") -- the corjoraticn о ganized by NBC itself, 


together with other broadcasters, to acquire performance 
rights collectively for the broadcasting industry. Sydney 
M. Kaye, a member of the Jaw firm then serving as counseu 
for CLS, was designated by N:C and CBS to organize EMI a: 
to direct its onerations. Mr. Kaye's affidavit, sworn to 
June 5, 1965, and filed in United States of America v. 
Droadcast Music, Inc., 64 Civ. 3787, points out: 
“Performance rights orcaniz cn. perform 
necessary есопс с functions for both the creators 
anc users of music. If there were nc performance 
rights organizations, each broadcastc ог other 
.performance right user would have to cotain the 
necessary license from the copyright owner of each 
composition. Since each user utili: :s thousands of 
compositions, the administrat ve cost of acquiring 
licenses for any one user vould be oh bi.ive. 
Similarly, the administrative cost, the thousands 
of copyright owners of music, of granting licenses 
to thousands o. uscrs, and of detecting unauthori 
usages, would be prohibitive." (par. 6) 
In addition, if licensing were on the basis of indivicual 
works licensed by individual writers and publishers, the 
individuals would hav2 to be in a position to undertake the 
function now performed by ASCAP and BMI of indemnifying 
against claims for copyright infringement or their works 
would not be accepted by broadcasters foi performance on 


their stations. This has bcen the practice of the network 


and it was confirmed in Mr. Kaye's affidavit, which continu 
Y 
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"Performance rights organi} zations ajso ind 


users against claims for copyright infrinisem 


the absence of such organiza оге, broadcaster: 


other users would have to depend upon the 
financial respeisibjlity of thousands of 
Ccopyric.t owncr., and the resulting risk 
for infringement (17 U.S.C. 5 1) would 
use of music of small publi h ng cnterpi 
comparatively unknown writ. r: (рак. 7) 


20. Тас fect is, of cours: 


tion at all of dispensing with the servic performed by 


ASCAP as a central Clearing house for performing r 


It seeks in this proceeding to avail itself 


ights. 


venience and protect’ эп that would be afforded it by a 


Single liccnse from ASCAP covering its so-called " 
of 2,217 compositions ani certain ba 

but the existence ind machinery of 

association of approximatoly 

be utilized by a bulk user of music to acquire 
righte to a limited numbe. of works in which a 


of ASCAP's m ship has an 


y 
writers having an interest in 


included in NBC's list for which 


wo"ks 
members. All of 

ASCAP's services designed to license the 

for the bencfit of all members. ІВС"5 suggestion 


запо services be used to license 17 composition 


n 
І 


ucleus' 


to 


benefit ly a small fraction of ..;CAP's members vould 


unjustly prejudice the majority of ASCAP members who 


no interest in the 2,217 compositions, nevertheless: 
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the cost of operating ACCAP. This cost would be increased 
by the novel licensing and policing j-rocedures inherent 
in NBC's scheme. 

21. In addition to seriously prejudicing the 
rights of the vast majority of ASCAP members whose works 
are not included in NBC's list of 2,217 compositions, the 
license request:d by NBC would be unworkable. Whatever 
NBC's intentions may “с with respect to limiting the com- 
positions t!.e public may hear on its programs, NBC does not 
assert that it will compel such stars as Dean Martin, Herb 
Alpert aad Andy "Williams to limit their television perfor- 
mances to the songs as NBC's list, nor does NBC say that it 
proposes to dictate all uses of music on the NBC network re 


gardless of the performers' requirements 


22. Тһе "Tonight Show" presents a particular 


problem with respect to limiting the selection of compositions, 


becau-e the audience selects some of the compositi .s per- 

formed on that program. А feature of the "Tonight Shov" ha 
been a section called "Stump the Band," during which Johnny 
Carson invites members of the audience to suggest tong 
titles -- any song titles -- they believe the band and oth 


regulars on the "Tonight Show" will not recognize. Those 


compositi is are then performed by the band or the particular 


membcr of the audicnce. The "Tonight Show" is recorded on 
the day of teleca:t. Live performances present a similar 
problem. NBC broadcasts live football games which include 


bands entertaining by performing marches and «ther com- 


positions. Presumably, NBC now has no prior control over th 


songs chosen by "Toniqht Show" audiences or members of the 


of 3o 
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bands. Unless NBC chooses cither to limit the audience 
members on the "Tonight Show" and the bands playing at 
foctball games to its 2,217 compositions list, or to delete 
from the ne-vork programs of that nature, how would NDC 
obtain the performance rights to compositions no: includcd 
in its list? Clcarly there would not be enough time for 
NBC to apprc.ch either ASCAP c^ the members in interest and 
negotiate a license for such spontaneous or live perfor- 
mances. 

23. Finally, the record should be clear that 
there is no basis for the statement made by the Department 
of Justice in its Memorandum of June 12, 1970 (p. 4) that 
ASCAP vill "apparently" refuse to license individual com- 
positions if requested to do so by NBC and the member in 
interest. Under Section VI of the Amended Final Judgment, 
ASCAP may issue a license in those circumstances. ASCAP 
must treat each such request on an individual basis with due 
regard to the interests and rights of its individual members 


as well as the public intcrest. 


Sworn to before me this 


АЯ day of June, 1970 


e 

— HÀ 

түнү носит 
Ketary l'ubl e, State of Sew York 

Ne, 05 U 
walif ed in Bront Cs 
Cert e Teed in New Yor ч 
Coumission Lipires March. . 244 


ty 


CBS v. ASCAP 


Plaintiffs' Exhibit No. 14 


Finkelstein Affidavit, dated 7/10/70 in U.S. v. 


ASCAP (NBC Application). 
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UNITLD STATLS DISTRICT COURT 


SOUTIIERN DISTRICT OF NEW YORK 


UNITED STATLS OF , ERICA, 


Plaintiff, 
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Іп the Matter .f the Application of 
NATIONAL BROADCASTING COMPANY, INC | 
‚| 
Applicant, a il Action 
13-95 a4 


„> 


For the Determination of Reasonable ea ----------- 
License Fees of Its Television 
Network. 


STATI OF NEW 


COUNTY OF NEW Y 


HERMAN FINKELSTEIN, being duly sworn, 

1. Т have previously submitted an affidavit, 
sworn to June 25 7 n posi 21 > the application 
of National Dr« casting Company, Inc. ("NBC") for а 
license for spec ed compusitions and certain 
background musi es. make this affidavit in 
responsc to statements made in the affidavits of Lawrence 
J. McKay und Aaron Rubin, both sworn to June 26, 1970, sub- 
mitted on behalf of Koc., 

2. NBC argucs that Amcrican Socicty of Composer 
Authors and Publishers ("ASCAP" or the "5ссісеу") was tardy 
in replying to NBC's letter application of October 14, 1969 


and that the Society's responses to that application were 


incomplete because the Society (a) sought further information 


^. 
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it needed in order to quote the fees for МПС then requested 


and (b) quoted a fee for a blankct license for a опс-усаг 
period rather than for a pcr program license Ог for a fivc- 
year period. (McKay Aff't, sworn to June 26, 1970, pars. 
3-11). The fact is that ASCAP quoted the only fee it was 
able to quote as promptly as possible in the circumstanc 
and that NBC has consistently sought to evade disclosing 
to-date information which would enable ASCAP to quote re 
able rates based on pertinen. knowiedge. 
3. Following thc October 14 application NBC and 

Columbia Broadcasting Systems, Inc. ("CBS") were attempting 
to upset the final arrangements they had made with ASCAP f 
the license for their respective television networks for th 
period endin: *ece,ber 31, 1969. This Court had approvec 
by orders dat: 1969 and entered on con: cnt 
of CBS and ASCAP and NEC anc 55-7 respectively, agreeme 
relating to the licenses for the CBS ard NBC television 
worns for tac period ending December 31, 1969. Despite 
order of April 15, CBS refused to make payment to ASCAP. 

In December 1969 CBS and ASCAP entered a modified version 
the April agreement eliminating clauses which had becor 
academic. Following this Court's order dated January 
1970 approving that modificd version of the ASC? 

with CBS, NBC moved to resettle the April 28 order 

motion dated January 14, 1970 which was denied by 

dated January 26, 1970. Іп February 1970, although the 

to appeal from the April 28, 1969 order had passed, NBC 
filed а noticc of appeal to the Court of Appeals for the 
Sccond Circuit, by which it purported to appeal from the 
, order of January 26, 1970 denying its motion to 1 ‘settle thi 


April 28, 1969 order and from the order of Janu. 12, 1970 
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which related solely to the license for the CBS television 
network. А copy of tnat notice of appeal is anne» hereto 
as Exhibit A. МВС has to date failed to prosecute that 
appeal. 

4. Іп my letter of December 23, 1969 I stated to 
NBC that thc Society was then unable to quote the fees 
requested because of the position CBS and it had taken in 
respect of the agreements for the period ending December 31, 
1969. In addition, the Society was seriously handicapped by 
а lack cf relevant infor: ation which only NBC could -- and 
would not -- supply. Тһе prior NBC licenses were on a 
bianket basis with the fee as a percentage of NB 
from sponsors for brcadcasting facilities, except 
agreement for the period ending December 31, 1969 where the 
fee was a flat dollar amount. To quote a fee for a future 
period fcr a five-year blank: ise г the untried 
per-program license required up-to-date i ‘mation from 
NBC. The information ASCAP 
corresponded to the informa 
the course of e ior pr ling to fix a rate for the NBC 
television network hat с NBC permitted th: Society 
to reviev many f ; > n ords and obtain the need 
information. That review was сог ducted by two ASCAP repre- 
sentatives ind was completed in seven woeks with no disruption 
of NDC's opor. ions. 


5. Тһе infornation rcquired by ASCAP in ordcr to 


quote a rete for the current period was not forthcoming. 


Instcad NYC applicd for a nove) licenre for 2,217 compositi: 
and certiin background music libraries. (McKay aff't par. 8) 
6. The stotistics purportedly designed to demon- 


strate that the use of the compositions in the ASCAP repertory 
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on the NBC television network has declined in recent years 
(Rubin Aff't, sworn to June 26, 1970, pars. 3-6) are neither 
relevant to the issue of whether NBC is entitled under the 
Amended Final Judgment to the limited license it secks, nor 
reliable. While I do not believe it appropriate to attempt 

to determine at this time the extent of the use of ASCAP 
compositions, I shall respond briefly. 

1. Based on information supplied by NBC to ASCAY, — 
it appears there has been no such decline in performanceso! 
ASCAP works by NBC as suggestod by Mr. Rubin. The WBC 
figures are based on what NBC calls “FCC composite weeks" 
the years 1965/66 through 1568/69 (Rubin Aff't, par. 4). 

Mr. Rubin gives no reascn for choosing а compite week or 
for choo: ing 1965/66 as his base for comparison. Use of 
selected period, rather than a full year, has the danger 
emphesizing non-recurring or unique situations which co not 
significantly affect statistics for a whole year.  Further- 
morc, the fact is that the period 1965/66 vas unusual. It 
was one in which NBC had substantially morc feature perfor- 
mances of ASCAP corpositions than in prior and subsequert 
periods. As л result Hr. Rubin's figures lead hin to an 
erroreous conclrsion. 

8. Rather than select a so-ca'led “composite 
week", I have had prepared the following figures which 
reflect NBC performances during ASCAP's entire fiscal survey 


y 
4 


years which begin October 1 of the preceding calendar year 


and end September 30 of the calendar year. Thus, the 196% 


fiscal survey year runs from October 1, 1963 through 
September 30, 1964. The icilowing feature uses of ASCAP 
compositions were made by the NBC television network during 


the indicated fiscal survey years: 
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Fiscal Survey Years No. of Feature Uses 


1964 6,745 
1965 15,333 
1966 10,386 
1967 7,739 


1968 6,904 

1969 6,793 

Thus using entire years instead of selected 
"composite wecks", between 1964 and 1969, feature use of 
ASCAP music by the NBC television network has been constant, 
except for unusually large uses in the fiscal survey years 
1965 and 1966 -- che years which correspond to the NBC 
composite veek 1965/66 used by Mr. Rubin as the starting 
point for his analysis (Rubin Aff't, par. 4). 

9. Mr. Rubin also refers to uses other than 
feature uses (Rubin Aff't, par. 5). The following is a list 
of total credits on which the Society's members receive 
payment, recorded by the Society's survey, based on perfor- 
mances by the NBC television network.  Agair, the credits 
produced by the survey have betn fairly constant, excent for 
the unusually high levels in the 1965 and 1966 fiscal surve; 
years. 

Fiscal Survev Year Total Perfor^ance Credits 


م 


1964 4,450,041 

1965 5,297,931 

1966 4,949,780 

1967 4,490,518 

1968 4,253,911 

1969. 4,390,675 

16. Finally, Mr. Rubin attempts to combinc his 
Statistics for feature and other uses by а weighted formula 
giving feature uses 14 times as much weight as other uses -- 


a formula purportedly bascd on ASCAP'sS "pay-oo* formula" 
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used in compensating its members (Rubin Aff't, par. 6). 
The 14-%о-1 “pay-out formula" NBC suggests docs : : 
correspond in any respect to the formula used by ASCAP in 
compensating its members. There is no such ratio nor any 
basis for computing one.  Annexed hereto as Exhibit В is а 


booklet containirg this Court's orcer of January 7, 1960 and 


the applicable rules: the Weighting Rules (Attachment C as 


amended) and the Weighting Formula. These rules are the 
best evidence of the distribution formula and it can readily 
be seen that they do not contain any 14-ео-1 “pay-out for- 
mula". 

11. Moreover, any analysis purporting to show a 
decline in the value of a license based on a decline in 
actual number of performances is meaningless unless it takes 
into consideration such factors, among others, as the type 
of use, thc numb. of stations in the network hook-up апа 
tne amounts pai? Ly sponsors. Тһе fact is that NBC's claim 
of a decline in network performances of ASCAP works is not 
‘supported by the facts. 

12. In my earlier affidavit (pars. 21-22) I 
noted that the license NBC requests would be unvorkable 
becausc it would requirc that NBC dictate the compositions 
which might be performed regardless of the performers' 
@esires. NBC purports to be untroubled by the preblems 
of obtaining individual licenses for compositions which 
are not on its list and as to which it may have only 
limited advance notice (Rubin Aff't, par. 16). Іп 
contrast to NRC's broadly asserted confidence that live 
programs, and presumably all others, до not present Sig- 
nificant problems, and consistent with the statements in 


my carlicr affidavit, NBC's competitor CBS has presented 
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detailcd representations in another matter before this Court 

outlining the difficultics it vould encounter if it did not 1 

“have the unlimited right to use any composition in thc BMI 

repertory, and ! ; analogy, in thc ASCAP repertory, at any tinc. 
13. The CBS statements have been made in an 


action brought by it against both ASCAP and BMI, S.D.N.Y. 


' 69 Civ. 5740, in which CBS claims a right to а so-calicd 
"per use" license, pursué to which it would be allowed to 
| use any composition in the ASCA pertory but would pay only 
for the uses actually made. NBC is a counterdofendant and 
i has appeared in th acticn. The stitements were made in 
papers filed by CBS this week in opposition to BMI's m..ion 
for a preliminary injv.ction requiring CBS to pay it an 
: interim fc^. | 
14. Ап affidavit sworn to July 7, 1970 by 
Donald Sipes, C. S Vice President of Восіп. ss Affairs and 
Planning, is direct d, in part, to shoving that the rights 
to a large volur of music in the BMI repertory are 
indispensable tu the CBS television network's progririming 
; and that those rights are not obtainable in practice from 
cor oscr and publisher members individually. Although Mr. 
Sipes' affidavit, by nature of the motion to which it is 
д addressed, speaks only of music in the BMl repertory perfor: 1 
t on tho CBS television network, it iitustrotos how tb? limited 
license NBC secks from ASCAP would force NBC in the operation 
of its network to dictate which compositions may be perform: 
and even to censor composition: already performed on pre- 
recorded broadcasts to the detriment of independent writers 
and publishers and the viewing public. 
B 15. Mr. Sipes describes four reasons music would 


be unavailable for performance by the CNS television networ) 
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absent а license allowing for blanket availability of 
repertory (par. 6): 


" (а) the lack of any advance notice of its 
use (such as on sports and public affairs 
programs, in which music is о: -en performed 
spontancously, or variety shows, in which 

it is sometimes 'ad-?.bbcd'); (b) the receipt 
of such short advance notice as not to permit 
direct ncgotiations for performing rights; 
(c) the extreme probivems of identifying, 
locating and ne: »tiating with numerous 
composers or publishers even when longer 
notice is given; and (d) a collection of 
other operational difficultics relating to 
particular types of prog-ams which may best 
be described in connection with the following 
discussion regarding music selection in cach 
programming category." 


16. Mr. Rubin has informed the Co:rt (Rubin 
АҒ”“.. par. 16) that the music played і, bands during sports 


"is determin-d in advance and licenses may “с obtained 


events 
for any music performed” and that "[t]he same is true in the 
case of other news broadcasts such as parades, political 


conventions etc." 


17. Those conclusions are directly contradicted 


by Mr. Sipes' affidavit.Annexed hereto as Exhibit C is a 


‘oz the 'evant portion of that affidavit, paragraph 11. Mr. 
Sipes e states: 


(a) with respect to sports events, 
(par. 11(а)) that many of the songs performed 
during th: half-time of football games "are 
performed without notice, particularly these 
compositions played while games are in progress." 


(b) with respect to paradcs ‘par. 
that bands performi: ; in parades "[al]s often 
not . . . perform unlisted music at that time 
When the band passes the CBS mobile unit]. New 
bands are also added to the parade without notice, 


and loudspeskers on floats reach our sound equipment. 


wilh vospoct to news broadcast: 


(par. 11(c)), that musical compositions are 
perfornad w mt айуылсс notice: 


T 1 14 у ә ind may bc play 
while > f resident reviews the tz 
ап interview ma ke place at an 
port at which musi is being play 
the backyromnd over a Wired music 
service or protes nai ors may 
"freedom tongs'. 
(d) with respect to political conv 
C 


(par. ll(d)), that the phenomenon of sp 
performances at political conventions is 
familiar, nce 'legations not uncommc 
into sou’, sicularly during demon: 


and songs : ther than those supplied in cavance 


to CBS are performed 


Sworn to before me this 


10th day of July, 1970 


IAME* POLLOCH 
Notary Гы}! pte ol New You 
Моно vu Koye ТТ 
Kitos Uv C. a 7 DERAK ETE TTE N 
Cortiicala Filed is 
Now Tish Co Ch'e 
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Plaintiffs' Exhibit No. 24 


Excerpts from ASCAP Brief on Appeal, dated 3/30/71, 


United States v. ASCAP (Matter of Zekley). 
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United States Court of Appeals 


For the Secoud Circuit 


71-1200 


UNITED STATES or AMERICA, 
Plaintiff, 
—against— 


AMERICAN SOCIETY or Composers, AUTHORS AND PUBLISHERS, 


Defendant-A ppellee, 


Gary ?екікү, EDDIE BRANDT, 


Appellants. 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


—————— 2% --2------- 


BRIEF OF DEFENDANT-APPELLEE 
AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUBLISHERS 


— Presented for Review 


Appellant Zekley, joined belatedly by appellant Brandt, 
are two of the approximately 16,000 members of American 
Society of Composers, Authors and Publishers (“АБСАР”). 
They seek reversal of orders below which held that ASCAP 
must distribute to its members license *ees received in 1970 
for prior years in the wanner required by the antitrust con- 
sent decrces in this action which have governed the ASCAP. 
distributions for at least 20 years. 


Judge Sylvester J. Ryan, who as Rule 2 Judge has super- 
vised ASCAP's distribution pursuant to those consent de- 
erees for the lust 15 years, also noted that the distribution 
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he ordered was consistent with ASCAP’s practices since the 
entry of the 1960 Order implementing the consent decree 
and determined that there is “по other f: ~, reasonable or 
just distribution” (Appellants’ App. 333-335”) 


Appellants contend that the distribution ordered below 
is ‘‘unjust, inequitable and іпсопѕізіепі’’ (Appellants’ 
Brief 24), basing their argument on the fallacious as- 
sumption that ASCAP is required to distribute fees to 
members whose compositions were performed in the years 
to which the fees relate, even though there is no such re- 

"rement to be found in the detailed distribution system 
et forth ir the consent decrees, and such a distribution 
might be so expensive and impractical as to be deterimental 
to ASCAP's function. 


Appellants specifically seek -a ruling (1) that Judge Ryan 
erroneously e^joined prosecution of a California State court 
action which sought an order requiring a totally different 
distribution and thereby threatened to interfere with the 
consent decrees herein which provide in detail for distribu- 
tion of license fees to ASCAP's members, and (2) that 
Judge Ryen erroneously interpreted the language of his 
own order of January 7, 1960 entered herein on consent of 
plaintiff, United States of America, and ASCAP, after a 
hearing on notice to the ASU..P members, in directing tn. t 
ASCAP distribute fees received іп 1970 for prior years on 
the same basis as, and as part of, the fourth regular dis- 
tribution for 1970. 


In addition to the merits of the distribution order, there 
are two анын issues to be considered. 


% Appellants requested that they be relieved of the — of 
transmitting and docketing the record and bv order of March 15, 
1971 Appellee was allowed to file its own ‘appendix containing 
those portions of the record not included in Appellants' appendix. 
The Appcllants' appendix is cited “Appellants’ App. ° and 
the Appcllee's appendix "Appellee's App. A- Ра 
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First, although the appeals from the order directing the 
distribution purport to be taken as of right, neither Zekley 
nor Brandt is a party or moved to intervene as a party 
to this action or to the 1960 Ord^r. Morcover, Zekley is not 
aggrieved by the distribution directed by Judge Ryan's 
order, and Brandt’s claim to be aggrieved is unsubstanti- 
ated in the record. 


While the separately noticed appeals from the distribution 
order and the order enjoining prosecution of the California 
action are being heard together without objection by ASCAP 
(even though no motion to consolidate was made), the joint 
hearing is specifically, by order of Judge Feinberg, without 
prejudice to ASCAP's motion, renewed herein, to dismiss 
the appeals from the distribution order for lack of standing. 


Second, although Zekley and Brandt claim to represent a 
class of other members ‘‘similarly situated", Judge Ryan 
determined after hearing argument that no class was 
represented by Zekley and Brandt, No two members (other 
than co-writers of the same composition) have the same 
interest in any distribution. Although Zckley purported to 
bring his California action also on behalf of a ‘‘class’’, no 
determination that a class exists was made in that action 
and, as shown in Point II infra, no class exists under Cali- 
fornia law. Furthermore, the record indicates that Zekley 
would probably benefit by Judge Ryan's order und, there- 
fore, is not a proper representative of a class of members 
allegedly aggrieved by that order. 


If the merits of the distribution order are reached, Judge 
Ryan's ruling must be affirmed. Appellants’ basic argu- 
ment—that license fees paid to ASCAP relating to a 
past period must be distributed as а matter of ‘‘fairness”’ 
to those members whose musical compositions were per- 
formed during the same period—finds no support in the 
ASCAP membership agreements, Articles of Association or 
the 1960 Order, and neither fairness nor practicality re- 
quires that ASCAP distribute on any such basis. 


Е 419 


4 


f The ASCAP opcration has two separate, and interrelated, 
systems which must be distinguished. 


On the one hand, users pay license fees for the right to 
perform any, some or all of ti: < mpositions in the reper- 
tory at any time during the lice period. Those fees are 
usually agreed to prior to the 1.^-- when the choice of com- 
positions is to be made. 


On the other hand, the 1960 Order requires that the fees 
received from those users by ASCAP be distributed on the 
basis of the performance of compositions in the '*most re- 
cent ауаЙаМе”” period. At present, the **most recent avail- 
аМе” period ends six months prior to the quarter in which 
the "'stribution is made and, as a result, may ог may not 
inc > performance credits earned by performances іп the 
same period for which some or all of the fees being dis- 
tributed are paid. 


Although appellants argue that the compositione per- 
formed “еагпей”” the fees and the fees must, therefore, be 
distributed to the members whose works were performed 
during the license period, the ASCAP distribution system, 
for very practical reasons, does not provide for any such 
exact relationship between fees and performances. Nothing 
in the consent decrees allows ASCAP to deviate from that 
distribution plan for the fees Lere in issue. 


Moreover, any system which would require ASCAP to 
apportion fees received for past periods (as opposed to those 
received for the current period) on the basis of the perform- 
ances of that past period would increase the expense of the 
distribution so that any ‘‘fairness’’ to any particular mem- 
ber might well be offset by the loss of income to the mem- 
bership at large resulting from the extra expense. 


The final issue presented is the propriety of Judge Ryan’s 
order enjoining further prosecution of the California ac- 
tion. That action sought an order requiring a distribution 
different from that mandated by the 1960 Order. The com- 
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plaint filed therein did not even inform the California court 
that ASCAP's distribution is governed by the consent de- 
crees in this action. Judge Ryan properly restrained Zekley 
and Brandt from further prosecution of that action on the 
ground that, pursuant to 28 U.S.C. $ 2253, such ал injunction 
was necessary to protect the consent decrees herein ( Appel- 
lauts’ App. 315-325, 355-356). 


Statement of the Case 


To aid the Court to determine the issue of the correct 
distribution of l'cense fees received by ASCAP in 1970 for 
prior years, a brief description follows of ASCAP and its 
operation under the consent decrees in U.S. v. ASCAP, the 
manner in which the fees here in issue were received, the 
decision of ASCAP’s Board of Directors not to seek to 
amend the 1960 Order, and the subsequent proceedings 
below. 


The Origins and Function of ASCAP* 


ASCAP is an unincorporated association whose members 
are composers, authors and publishers of musical com- 
positions.** It was organized in 1914 by Victor Herbert 
and other well-known writers and publishers of that day 
to enforce the copyright law provisions relating to the non- 
dramatic public performance of musical compositions for 
profit that had been in effect for some 17 years. Before 
ASCAP was formed, an individual composer or publisher 


* Questions involving the licensing of the right to perform the 
compositions in ASCA P's repertory have been before this Court 
and we respectfully refer the Court to Judge Friend!y's opinions 
in United States v. American Society of Composers, Authors 
and Publishers (Shenandoah Valley Broadcasting, Ітс.), 317 
F.2d 90 (2d Cir. 1963) and 331 F 2a 117 (2d Cir. 1964). d 

** Judge Smith has succinctly described ASCAP in his opinion in 
United States v. Яшетісап Socicty of Composers, Authors and 
Publishers (Aletromedia), 341 F.2d 1003, 1005 (2d Cir. 1965). 


жи к * 
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1970 basis by the same piece of paper does not give Appel- 
lants standing to appeal Zekley was brought before Judge 
Ryan only to stay the California action (Brandt came be- 
fore Judge Ryan on his own initiative) and not because he 
had any standing to be heard on the proper basis for the 
distribution. Although Judge Rven heard Zekley's, and 
subsequently Brandt's, argum. as ''friends of the 
court"', no right to appeal was thereby granted. 


ASCAP does not challengé the right of appellants to ap- 
peal from the order enjoining further prosecution of the 
California action. Zekley and Brandt, however, cannot gain 
standing to appeal from the distribution order because it 
is being heard together with their appeals from the in jun?- 
tion. 


The order enjoining further prosecution of the Califor- 
nia action is justified under 28 U.S.C. $ 2283 to protect and 


effectuate the judgments of the Southern District Court. If 
that California асбог, or similar suits were allowed, they 
would threaten varying adjudications making it difficult, if 
not impossible, for ASCAP to distribute license fees in the 
future under the consent decrees herein and frusirate the 
antitrust policy eff ted thereby. 


POINT I 


The Consent Decrees And Articles Of Association 
Require The Distribution On The Rasis Of The *Most 
Recent Available" Data. 


The Amended Final Judgment of 1950 and the 1960 
Order together with the ASCAP Articles of Association 
create a comprehensive scheme for the ASCAP distribution 
—specifying the manner in which performances are to be 
surveyed, the computation of distributable revenue and 
precisely which period of performances is to be used in al- 
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locating distributable revenne to the ASCAP members. 
Zekley and Brand! would ignore those detailed provisions 
and argue that there is some requirement that all ASCAP 
distributions (including distributions of fees for current 
periods as well as fees for past periods) be made on the 
basis of the performances during the years for which the 
license fees to be distributed are paid (Appellants' Brief 
11 #.). 


At the outset, the fallacy of Appellants’ argument is 
demonstra..J "y the manner in which fees received for a 
current period are distributed. The regular ASCAP dis- 
tribution, which is not challenged herein, does not attempt 
to equate, nor is there any requirement that it attempt to 
equate, the fees received for any license period with the 
performances of members’ compositions during the same 
period. 


The regular distribution to the ASCAP members is 
required to be, and always is, a distribution of fees currently 
reccived on the basis of performances which appear in the 
ASCAP survey for the **most recent available’’ past period 
(Appellants’ App. 32UU, 32DD, 321ІН, 32JJ).* Since April 

:1968 (Appellants' App. 32 UU) the ‘‘most recent avail- 
able'' period (i) for writers has been and is the four fiscal 
st:vey quartcr years ending two quarters (six months) 
prior to the beginning of the quarter in which the distribu- 
tion is made, and (ii) for publishers has been the fiscal 
survey year ending the September 30th prior to the 
April distribution. Distributions 7 re made in January (or 
Ше preceding December), April, July and October (Ap- 
рець .., App. 32 ТТ). 


* Although 8096 of the distribution to writers on the Four Fund 
Plan is made on the basis of funds other than the Current Per- 
formance Fund and is based on distributions for earlier years 

` (Appcllants’ App. 32 Q-R,,DD-GG), sixty percent of the 80% 
is based on the member's average performance gscdits during the 
“latest available preceding five fiscal survey viis" (Appellants’ 
App. 32 DD-EE ; emphasis supplied). 
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For example, the distribution in December 1970 to writ- 
ers electing the Current Performance Option and of 2076 
(Current Performance Fund) of the distribution to writ- 
ers on the Four Finds Plan was made on the basis of the 
four fiscal survey quarter years ending March 31, 1970 
(the last three quarters of 1969 and the first quarter of 
1970). Similarly the distribution to publishers in April 
1971 (the end of the publisher distribution year at which 
time the payments oa accourt made during the past three 
quarters are adjusted to contorm to data for the full fiscal 
year) will be based on the data of performances for the 
fiscal survey year October 1, 1969 through September 30, 
1970. 


While the data of performances on which the distribu- 
tion is based are for a period ending two quarters prior to 
the quarter of distribution, the fees comprising the distri- 
buiable revenue generally are received during the quarter 
just prior to the date of distribution—or, as was the case 
with the $9,920,000 because of the tims necessary for the 
Board to determine whether to seek an amendment, an 
additional quarter may elapse prior to the quarter of distri- 
bution. The distribution, therefore, will include fees paid 
for various periods, bt the distribution will be based on 
the data of performances for the ‘‘applicable’’, i.e., **raost 
recent available’’ period. In no event is there any require- 
ment that ASCAP relate the fees distributed to data of 
performances for the periods for which the fees were paid. 


The purported basis for appellants’ argument is the 
language of Section XI of the Amended F'inal Judgment 
(Appellarts' Brief 11). As noted above, that provision, 
which requires ASCAP “% give primary consideration to 
performances . . . ав indicated by objective surveys’’, 
superseded the prior distribution system which was based 
on an subjective evaluation of the worth of the catalog of 
еасп member (supra at 8). 


That provision, however, docs not require that the per- 
formances which are ‘‘primarily’’ considered be the per- 
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formances in the period for which the fees are paid. Rather, 
ASCAP applies that provision by basing each distribution 
on the data of performances for the **most recent available’’ 
applicable year or quarters as specified in the 1960 Order. 


Appellants then seek to rely on the provisions in the 
1960 Order hich require ASCAP to apply “есопотіс mul- 
tipliers’’ а scientific sample of the performances of the 
composi: 5 of its members by the varior* media *^ give 
the proper relative value to performances by each ©” .hose 
media (Appellants’ Brief, 12; Appellants’ App. 32 O-Q). 
But the purpose of that requirement is to enable the Society 
to distribute fees to its members on a basis which recog- 
nizes the relative contribution to the entire ASCAP license 
fee collections made by the various media. Again, nothing 
in that provision supports the argument that perform- 
ances in any period **earn"' the fees for that period. 


Appellants next refer to the distribution of receipts from 


foreign performing rights societies as а supposed ''ex- 
tremely analogous” situation (Appellants' Brief 13-14). 
Pursuant to Section III (L) of the 1960 Order (Appellants' 
App. 32U), ASCAP is directed to distribute reccipts from 
any affiliated foreign society up to $200,000 on the basis of 
the most reliable information ASCAP has as to foreign per- 
formances generally. If the revenue from any such source 
is in excess of $200,000, and to the extent that the reports 
furnished to ASCAP by such source allocate credit in 
reasonably identifiable form separately by compositions 
performed and identify the members in interest, such rev- 
enue is to be distributed on the basis as reported by such 
forcign source. 


The purpose and effect of the provision are not, as appel- 
lants claim, to “ро back" to ''previous усагв”, but to 
allow the distribution of the foreign fees at a justifiable 
cost, When the fees are small they are distributed оп the 
basis of rcliable information about foreign performances 
generally. Only when the fees are larger does ASCAP looi 
to foreign performances from the particular society making 
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the payments and then only if the reports furnished аге іп 
a specified form. But when it looks to this performance data, 
nothing requires the Society to make any attempt to relate 
the period of the performance to the period for which the 
fees are paid. 


Appellants’ argument that the distribution of fees for past 
periods was not considered by the Court and the parties 
when the 1960 Order was entered (Appellants’ Brief 14-15), 
is contrary to the facts available at the time of the entry of 
the 1960 Order. 


"Then the 1960 Order was ^ntered, the Court and the 
parties were aware of the provisions in the 1950 Amended 
Final Judgment providing for retroactive adjustment of an 
interim fee (Appellants' App. I). Such a retroactive ad- 
justment, upward or downward, must relate to past periods. 
Since the 1960 Order does not provide апу differ:nt manner 
in which such retroactive adjustments are to be considered, 
either for the purpose of distribution or for making a 
refund, it must be concluded that the parties and the Court 
desired to treat those fees or refunds in the same manner 
as current fees or refunds. 


Appellants purport to analyze the distribution system of 
the 1960 Order and then ask what is the ‘‘applicable’’ fiscal 
year (for publishers) or four fiscal survey quarter years 
(for writers in relation to ‘‘current performances) (Appel- 
lants’ Brief 15-20). Тһе answer to which periods are “ар- 
plicable’? appears in the Writers Distribution Formula, 
requiring that the ‘‘applicable’’ period be the **most recent 
available’’ fiscal survey quarter years (Appellants’ App. 
32 UU.)* 


* The Appellants’ argument would require the applicable period 
to be the prior cight ycars—1962-1969. Every relevant provision 
іп the 1960 Oider is inconsistent with that argument. Тһе 
current writers' distributions arc bascd on "applicable four fiscal 
survey quarter years” (Appellants’ App. 32DD, HH) and the 
publishers’ on the “applicable fiscal survey year” (Appellants' 
App. 32) J). Where the applicable period is more than one year, as 
to the other 80% of the Four Fund Plan the period is cither 
the “latest available precediny five fiscal survey years” ст any 
10 year period (Appellants’ App. 32DD-FF). 
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Although that provision applies specifically only to the Cur- 
rent Performance Fund of the Four Funds Plan, the same 
“most recent available’ period is the “аррПсаМе” period 
for distribution to all other members. 


Writers clecting the Current Performance Option receive 
their distributions under identical language to that governing 
the distribution to the writers írom the Current Performance 
Fund, ic, the “аррПсаМе preceding four fiscal survey 
quarter years” (Appellants’ App. 32 DD cf. 32 HH). 


The publisher distribution language is similar, except that 
8 full year—with quarterly payments on account finally ad- 
justed in the April quarterly distribution each year—instead 
of four quarter years is considered. Тһе 1960 Order re- 
quires that all publishers receive a ‘‘Current Performance 
Payment'' made on the basis of credits recorded ‘‘for the 
applicable fiscal survey уеаг”, which is the year from 
October 1 to September 30 (Appellants’ App. 32 JJ). 


To deterraine which period is “аррПсаМе” for writers 
electing the Current Performance Option ov for publishers, 
reference is made to the detailed provisions of the Writers 
Distribution Formula. 


Since Appellants do not challenge the distribution of fees 
for the current period—as to which there is no attempt to 
relate fees to performances in the periods for which the 
fees are paid—the argument to which Appellants are re- 
duced is that the size of the distribution, $9,920,000, is so 
significant that some other extraordinary method of dis- 
tribution is nceded, despite the fact that nothing in the 
consent decrees allows ASCAP to deviate from the specific 
language therein. 

The $9,920,000 distribution, however, is not really large 
in comparison to other ASCAP distribution data. 


To start with, the $9,920,000 is the sum of two payments, 
from different licensees. The payments from CBS and 
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ABC, before expenses and deductions to foreign societies, 
were less than $7 million and over $4 million, respectively. 
In 1969 ASCAP distributed $3 million, received from NBC 
in that year for prior years, on the same basis as the other 
distributions for 1969 and no objection was made. 


Second, as Judge Булат noted in his opinion, the refunds 
and adjustments for p2st years are **comparable to the sums 
now available to be disbursed” (Appellants’ App. 335; see 
Appellants’ App. 143). 


Even assuming arg.2ndo and contrary to Judge Ryan’s 
finding, that the size с? the $9,920,000 is itself significant, 
there is still no basis £77 the claim that ASCAP must equate 
fees for one period with the performances for the same 
period. The concept с? the consent decrees is directly con- 
trary to that claim. Tboir underlying concept is that the 
distribution be made, xs Judge Ryan held, ‘‘of necessity 
. . . upon a current ггггірі basis’? (Appellants’ App. 338). 


Moreover, the noZ:z underlying the argument that 
ASCAP must equate zırrformances in one period with the 
fees paid for that per: 22 is that the fees аге in some manner 
"earned" by the pe-Z:-mances during the period. That 
underlying assumptic2 has no validity whatsoever. Іп 
order to expose the f2incy of that argument, there follows 
a brief discussion of и: ASCAP licensing system directed 
to the question of wha: ~‘carns’’ the fee. 


The ASCAP license: xgrees to pay for the right to per- 
form апу, some ог all :.mypositions in the ASCAP repertory 
(Appellants’ App. 3... .. not for the performance of certain 
com;-^ition: Since -SCAP and the licensee generally 
agre. ой а fee prior to Hw occasions on which the perform- 
ances occur or, indeei. :he compositions to be performed 
аге chosen—or, in ллу instances, prior to the time 
the compositions are :" on written—it is thoroughly wrong 
to assert that the suv---auent performances ‘‘earned’’ the 
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fec. Rather, the entire ASCAP repertory, representing the 
present and future compositions of present and future mem- 
bers, ‘‘earned’’ the fee. 


The fallacy cf the notion Шай subsequent performances 
"earn" fees is highlighted by the fact that the ASCAP 
repertory changes after the date on which the fee is agreed. 


Pursuant to their membership: agreements, the ASCAP 
members authorize ASCAP to license their compositions 
which may ‘‘hereafter’’ be written or published by them 
as well as-the compositions already written or published 
(Appellants’ App. 147). 


Furthermore, the compositions of a member who joins 
ASCAP after the licensee and ASCAP agree on a fee also 
become part of the repertory available for perfortnance by 
the licensee. i 


As a result, the licensee may perform compositions dur- 
ing the period of his license which were not in the repertory 
at the time he agreed on a fee with ASCAP. 


While the АВС and CBS license fees were in part set 
prior to the time of performance (the interim fee) and paid 
in part after the license expired (the additional $9,920,000), 
ABC and CBS, like all other licensees, paid for the avail- 
ability of the ASCAP repertory, not the performances of 
particular compositions. The fact that a portion of the 
final fee paid by CBS and АВС was not received until 1970, 
after the period of their licenses, does not mean that the 
prior performances ‘‘earned’’ those fees. For example, 
since the CBS fee was agreed on by CBS and ASCAP in 
1966, approved by the Court by an Order dated April 15, 
1969 and paid in 1970, only the payment of the fee occurred 
after the license period. 


Moreover, the provisions of the Amended Final Judg- 
ment that describe the basis on which ASCAP is required 
to license radio ‘and television stations and networks 
make it clear that the performance of compositions is not 
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the relevant criterion. Section VII of the Amended Final 
Judgment sets forth two types of license which ASCAP 
may issue, **blanket"' or “рег program” (Appellants’ App. 
32G). Neither the blanket nor the per program license fee 
is related to the performance of compositions.* 


Since the fees for the entire repertory licensed by ASCAP 
are paid for the availability of the entire ASCAP герегіогу, 
not for the performance of the individual compositions, it is 
appropriate that the distribution be made, as Judge Ryan 
ordered, on a basis which is designed to give primary con- 
sideration to performances but does not attempt to equate 
the performances with the fees paid for any particular 
period. : 


POINT Il 


No Appeal Has Been Noticed On The Class Issue 
And, In Any Event, Each Member Of ASCAP Is Af- 
fected Differently By Each Different Distribution. 
Zekiey And Brandt Cannot Properly Represent A 
Purported Class Of Members. 


Neither Zckley nor Brandt has noticed an appeal from 
Judge Ryan’s determination that no class action exists 
(Appellants’ App. 239, 241). Appellants nevertheless ask 
this Court to hold that ‘‘no proper determination of the 
class action status of appellants has been made’’ (Appel- 
lants’ Brief 42). Without a notice of appeal this Court has 
no jurisdiction even to consider the issue. See Rule 3 F. R. 
App. P. In any event, as will be shown hereafter, Judge 
Ryan correctly determined that no class exists. 


* ASCAP is not allowed to grant a license for the performance 
of one or more specificd compositions unless both the user and 
member or members in interest have requested ASCAP to do so 
(Amendment Final Judgment Sec. V1) (Appellants’ App. 
32F-G). Each ASCAP member, however, reserves the right to 
grant individual licenses (бес. IV(B)) (Appellants’ App. 
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Plaintiffs' Exhibit No. 53 


AGAC Uniform Popular Songwriters Contract, bearing 


copyright dates: 1948 (SPA) and 1969 (AGAC). 
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Unless Countersigned oy AGAC 
UNIFORM POPULAR SONGWRITERS CONTRACT 


Copyright 61948 Songwriters Protective Ass'n. 
Copyright 61969 AGAC. 


Jointly and/or severally hereinafter collectively called "Writer"); 


лы 


Tbe Writer hereby sells, assigns, transfers and delivers to the Publisher a certain heretofore ш un 
adii composition, written and/or composed by the above-named Writer now entitled 


(hereinafter referred to as "the composition"), including the title, wcrds and music thereof, re: E- secure copy- 
right therein throughout the entire world, and to have and to hold the said copyright and all ret. ver nature 
thereunder existing, for the original term cf the United States copyright or for the period of t t years from the 
date of publication in the United States, whichever may be shorter, and subject to the terms ofthis сұ. 


Performing 2. In all respects this contract shall be subject to any existing agreements between an parties hereto and the 
Rights Affiliation small performing rights licensing organization of which Writer is a member or an affiliate АҚ 


Warranty 3. The Writer hereby warrants that the composition is his sole, exclusive and origini work, that he has full right 
and power to make the within contract, and that there exists no adverse claim to or in. composition, except as afore- 
said in Paragraph 2 hereof and except such rights as are specifically set forth ipm Paragraph 23 hereof. 


Royalties 4. In consideration of this contract, the Publisher agrees to pay the Writer follows: 


Advance .as an sdvance against royalties, receipt hich is hee шы, which 
sum shall remain the property of the Writer and shall be dedyetib ly AL. nts hereafter becoming 
due the Writer under this contract. ( S K کج‎ 


Piano Copies In respect of regular piano copies sold and paid for in = біле amb Canada, a royalty рег сору 
according to whichever one of the following provisions is 


Fixed Royalty ¢ (in no case less than 3¢ per copy.) ех 


Sliding Scale А ..% (іп no case, however, less than Ы of the e selling price of the first 100,000 
copies or less, but in no event less than " сору; р “у 


А, 


.% (in no case, however, less {а ) of же sale selling price of copies in excess of 
100,000 and not exceeding 200,000, buf in event lass than 3% per сору; plus 


% (in no case, however, than 16% ) © thy wholesale selling price of copies in excess of 
200,000 and not exceeding 300, in no сует, less than 314 per сору; plus 


...% (in no case, howe than the wholesale selling price of copies in excess of 
300,000 and not exceeding t less than 4¢ per copy; plus 


.% (in по case, less th od of the wholesale selling price of copies in excess of 


400,000 and not ехсеедіб 5 - but i t less thar. «4¢ per copy; plus 

....% (in no ею, an t of the wholesale selling price of all copies in excess 
of 500,000, but in per copy. 
TTE i ver, than 90%) of all net sums received by the Publisher in respect of regu- 


rrangements, octavos, quartets, arrangements for combinations of voices 
and/or instrument of the composition sold in any country other than the United States 
and Canada, pr ¢ the Publisher should sell such copies through, or cause them to be sold 
by, 2 subsidiary is Actually doing business in a foreign country, then in respect of such sales, 
the Fubli ter not less than 5% of the marked retail selling price m respect of cach such 
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Orchestrations TEN er, less than 10% ) of the wholesale selling price (after trade discounts if any) 

and Other Ar- for in the United States and Canada, or for export from the United States, of 

rangements, b igements, octavos, quartets, arrangements for combinations of voices and/or instru- 
etc. of the composition (other than regular piano copies). 


Publisher's ( (i) If the ion, or any part thereof, is included in any song book, song sheet, folio or similar publi- 

Song Book. by the Publisher containing at least four, but not more than twenty-five musical composi- 

Song Sheet, tions, the royalty to be paid by the Publisher to the Writer shall be an amount determined by dividing 

Folio, etc. 10% of the wholesale selling price (after trade discounts, if any) of the copies sold. among the total 
number of the Publisher copyrighted musical compositions included in such publication. If such publi- 
cation contains more than twenty-five musical compositions, the said 10% shall be increased by an addi- 
tional 4% for each additional musical composition. The composition shall not, however, be included in 
any such publication earlier than six months after the date on which regular piano copies of the compo- 
sition shall have beer published, except that said six months period may be reduced to three months with 
the Writer's written consent given at any time after the expiration of three months 


If. pursuant to a license granted by the Publisher to a licensee not controlled by or affiliated with it, the 
composition, or any part thereof. is included in any song book. song sheet. folio or similar publication. 

Song Sheet, containing at least four musical compositions. the royalty to be paid by the Publisher to the Writer shall 

Folio, etc. be that proportion of 50% of the gross amount received by it from the licensee. as the number of uses 
of the composition under the license and during the license period, bears to the total number of uses 
of the Publisher's copyrighted musical compositions under the license and during the license. period. The 
lyrics alone of. the composition may be included іп such a publication at any time. but the lyrics and 
music thereof, in combination. shall not be included earlier than two years after the date оп which regu- 
lar piano copies of the composition shall have been published Such royalties shall be computed and 
paid within 30 days after the expiration of the term of each license. but if any such license term is in 
excess of one у‹ аг, such royalties shall be computed and paid annually 


In computing the number of the Publisher's copyrighted musical compositions under subdivisions (i) and 
(ii) hereof. there shall be excluded musical compositions іп the public domain and arrangements thereof 
and those with respect to which the Publisher does not currently publish and offer for sale regular piano 
copies 


(iv) Royalties on publications containing less than four musical compositions shall be payable at regular piano 
copy rates 


Professional As to "professional material" not sold or resold. no royalty shall be payable. Free copies of the lyrics of the 

Material and composition shall not be distributed except under the following conditions: (i) with the Writer's written con- 

Free Copies sent; or (n) мақа printed without music in limited numbers for charitable, religious or governmental pur- 
poses. or for similar public purposes. if no profit is derived, directly or indirectly, or (iii) when authorized for 
printing in a book, magazine or periodical, where such use is incidental to a novel or story (as distinguished 
from use in a book of lyrics or a lyric magazine or folio). provided that any such use shall bear the Writer's 
name and the proper copyright notice; or (iv) when dist ibuted solely for the purpose of exploiting the com- 
position, provided. that such exploitation is restricted to 1 г distribution of limited numbers of such copies for 
the purpose of influencing the sale of the composition. that the distribution 15 independent of the sale of any 
other musical compositions, services, goods, wares or merchandise. and that no profit is made. directly or 
indirectly, in connection therewith 


Mechanicals. . % (in no case, however. less than 50%) of 
Electrical All gross receipts of the Publisher in respect of any licenses (including statutory royalties) authorizing 
Transcription, the manufacture of parts of instruments serving to mechanically reproduce the composition. or to use the com 
»ynchronization, position іп synchronization with sound motion pictures. or to :eproduce it upon electrical transcription for 
All Other broadcasting purposes; and of any and all gruss receipts of the Publisher from any other source or right now 
Rights known or which may hereafter come into existence. except as provided in subdivision (1) of this paragraph 4 


Licensing If the Publisher administers licenses authorizing the manufacture of parts of instruments serving to mechan 
Agent's ically reproduce said composition, or the use of said composition in synchronization. ог in timed relation 
Charges with sound motion pictures or its reproduction upon electrical transcriptions. of any of them. through an 

agent. trustee or other administrator acting for a substantial part of the industry and not under the exclusive 
control of the Publisher (hereinafter sometimes referred to as licensing agent), the Publisher, in determining 
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Block Licenses 
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his receipts, shall be entitled to deduct from gross license fees paid by ihe Licensees, a sum equal to the 
charges paid by the Publisher to said licensing agent, provided, however, that in respect to s ronization 
or timed relation with sound motion pictures, said deduction shall in no event exceed $150.00 or 10% of 
said gross license fee, whichever is less; in connection with the manufacture of parts of instruments serving 
to mechanically reproduce said composition, said deductions shall not exceed 244% of said gross license fee; 
and in connection with electrical transcriptions, said deductions shall not exceed 10% of said gross license fee. 


(i) Nothing contained in this agreement shall alter, vary or modify the rights of Writer and Publisher to share 


û) 


(k 


(1) 


(o) 


(p) 


in, receive and retain the proceeds distributed to them by the small performing rights licensing organiza- 
den б» ss.. p opo секер urat ҰРТ PV" Ж Vous e соает рое рир 
of which both Writer and Publisher are members or affiliated pursuant to their respective agreements with 
such small performing rights licensing organization. 


The Publisher agrees that the use of the composition will not be included in any bulk or block license here- 
tofore or hereafter granted, and that it will not grant any bulk or block license to include the same, without 
the written consent оі American Guild of Authors and Composers on behalf of the Writer in each instance, 
except (i) that the Publisher may grant such licenses with respect to electrice' transcription for broadcasting 
purposes, but in such event, the Publisher shall рау to the Writer that proportion of 50% of the gross amount 
received by it under each such license as the number of uses of the composition under each such license dur- 
ing each such license period bears to the total number of uses of the Publisher's copyrighted musical composi- 
tions under each such license during each such license period; in computing the number of the Publisher's 
copyrighted musical compositions for this purpose, there shall be excluded musical compositions in the public 
domain and arrangements thereof and those with respect to which the Publisher does nc ently publish and 
offer for sale regular piano copies; and with respect to such licenses, the Publisher shall ..covnt to the Writer 
annually; (ii) that the Publisher may appoint agents or representatives in countries outside of the United 
States and Canada to use and to grant licenses for the use of the composition on the customary royalty fee 
basis under which the Publisher shall receive not less than 10% of the marked retail selling price in respect of 
regular piano copies, and 50% of all other revenue; if, in connection with any such bulk or block license, the 
Publisher shall have received any advance, the Writer shall not be entitled to share therein, but no part of said 
advance shall be deducted in computing the composition's earnings under said bulk or block license. ^ bulk or 
block license shall be deemed to mean any license or agreement, domestic or foreign, whereby rights are 
granted in respect of two or more musical compx .itions. 


Except to the extent that the Publisher and Writer have heretofore or may hereafter assign to or vest in the 
small performing rights licensing organization of which Writer is a member or an affiliate, the said rights or 
the right to grant licenses therefor, it is agreed that no licenses shal) be granted without the written consent 
in cach instance, of the Writer for the use of the composition by means of television, ог by any means, or for 
any purposes not commercially established, or for which licenses were not granted by the Publisher on musical 
compositions prior to June 1, 1937. 


The Publisher shall not, without the written consent of the Writer in each case, give or grant any right or 
'icense (i) to use the title of the composition, or (ii) for the exclusive use of the composition in any form or 
ior any purpose, or for any period of time, or for any territory, other than its customary arrangements with 
foreign publishers, or (iii) to give a dramatic representation of the composition or to dramatize the plot or 
story thereof, or (iv) for a vocal rendition of the composition in synchronization with sound motion pictures 
or (v) for any synchronization use thereof after the expiration of ten years from the date on which regular 
piano copies of the composition shall have been first published, or (vi) for the use of the composition ^r a 
quotation or excerpt therefrom in any article, book, periodical, advertisement or othe, similar publicziion. 11. 
however, the Publisher shall give to the Writer written notice, by registered mail or telegism, specifying the 
right or license to be given or granted, th: name of the licensee and the terms and conditions thereof, includ- 
ing the price or other compensation to be received therefor, then, unless the Writer (or any one or more of 
them) shall, within seventy-two hours (exclusive of Saturdays, Sundays and holidays) after the delivery of 
such notice to the address of the Writer hereinafter designated, object thereto, the “ublisher may grant such 
right or license in accordance with the said notice without first obtaining the consent of the Writer. Such 
notice shall be deemed sufficient if sent to the Writer at the address or addresses hereinafter designated or at 
the address or addresses last furnished to the Pubiisher in writing by the Writer 


Any portion of the receipts which may become due to the Writer from license fees (in excess of offsets) 
whether received directly from the licensee or from any licensing agent of the Publisher, shall, if not paid 
immediately on the receipt thereof by the Publisher, belong to the Writer and shall be held in trust for the 
Writer until payment is made; the ownership of said truct fund by the Writer shall not be questioned whether 
the monies are physically segregated or not. 


The Publisher agrees that it will rot issue any license as a result of which it will receive any financial benefit 
in which the Writer does not participaic 


Every license or authorization issued by the Publisher authorizing the publication of the composition or any 
part thereof shall contain a provision vequiring the user thereof to print, in addition to the copyright notice, 
the name of the Writer as the author thercof 


If a fixed royulty is designated to be payable with respect to regular piano copies of the composition (as 
provided in paragraph 4 (b) (i), then. if at any time, the Publisher shall increase or decrease the wholesale 
selling price which it charged on January 1, 1947 to regular music jobbers for regular piano copies of musical 
compositions of the same class or category as the composition, then the said fixed royalty shall be increased or 
decreased in proportion to the change in said wholesale selling price. 


Writers’ 
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5. Whenever we term "Writer" is used herein, it ‘all be deemed to mean aii of the persons named herein below. 
and any and all royalties herein provided to be paid to the Writer shall be paid jointly to the following persons if there 


Shares be more than one, and shall be divided among them as follows 


Publication 


Failure to 
, Publish 


Writer's 
Copies 
Foreign 
Copyright 


Foreign 
Publication 


Foreign 
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Foreign 
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No Foreign 
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Name Share 


6. (a) The Publisher shall, within one year from the date hereof, make. publish and offer for sale regular piano 
copies of the composition in the form and through the channels customarily employed by it for that purpose. and in add 
tion, either (i) cause a commercial phonograph recordmg to be made and distributed in the customary form and through 
the customary commercial channels, or (ii) make, publish and offer for sale a dance orchestra arrangement. As an alter- 
native to compliance with (i) or (ii), the Publisher shall pay to the Writer the sum of $250.00 less the agercgate of any 
advances paid, as stated in Paragraph 4 (a) hereof, and any royalties paid to the Writer within said one-year period. If 
in the statement of "Special Exceptions" hereinafter set forth, the composition shall have been designated as one which 
is not intended for publication in regular piano copies, the Publisher shall be deemed to have complied with this para 
graph by the making and distribution of a commercial phonograph recording and either the publication of a dance or 
chestra arrangement or the payment of the $250.06. all as aforesaid 


(b) Should the Publisher fail to comply with the provisions of subdivision (a) hereof. the Writer shall be entitled 
to demand in writing the return of the composition at any time after the expirat f said year. whereupon the 
Publisher must, within one month after the receipt of such notice. either comply w he provisions of subdivision 
(a) hereof, in which event this contract will remain in full force and effect, ог upon its failure so to « omply. this contract 
shall terminate and all rights of any and every nature in and to the composition and ih and to ап and all opyrights 
secured thereon in the United States and throughout the world. shall re-vest in and become the property of іле Writer 
and shall be reassigned to him by the Publisher: the Writer shall not be obligated to return or pay to the Publisher anı 
advance ог indebtedness as a condition of such re-assignment; the said re-assignment shall be in accordance with and sub 
ject 10 the provisions of Paragraph 13 hereof. and in addition, the Publisher shall pay to the Writer all gross sums which 
it has theretofore or may thereafter receive in respect of the composition 


(с) The Publisher shall furnish the Writer copies of the composition which it publishes and shall use its bes’ forts 
to furnish or cause to be furnished to the Writer copies published by others 


7. (a) Each copyright on the composition in countries other than the United States shall be secured only in the 
name of the Publisher. and the Publisher shall not at ary time divest itself of said foreign copyright directly or in 
directly, except to the extent that it may be obligated to do so by virtue of an agreement entered into by the Publisher 
with a fore gn publisher prior to January |. 1947, and then only for the term of said agreement 


(b) Except to the extent that the Publisher is obligated to a foreign publisher or licensee by written agreement made 
prior to January 1, 1947, and then only for the term of said agreement. no rights shall be granted by the Publisher in 
the composition to any foreign publisher or licensee inconsistent with the terms hereof. nor shall any foreign publication 
rights in the composition be given to a foreign publisher or licensee unless and until the Publisher shall have complied 
with the provisions of Paragraph 6 hereof 


(c) M foreign rights in the composition are separately conveyed. otherwise than as a part of the Publisher's current 
and/or future catalog. not less than 50% of any advance received іп respect thereof shall be credited to the account of 
and paid to the Writer 


(d) The percentage of the Writer on monies received from foreign sources shall be computed on t= Publisher's net 
receipts. provided. however, that no deductions shall be made for offsets of monies due from the Publ io said foreign 
sources: or for advances made by such foreign sources to the Publisher, uniess the Writer shall h received at least 
50% of said advances 


(е) In computing the receipts of the Publisher from licenses granted іп respect of synchronization with sound mo- 
tion pictures, or in respect of any world-wide licenses, ur in respect of licenses granted by the Publisher for use of the 
composition in countries other than the United States, no amount shall be deducted for payments or allocations to pub- 
lishers or licensees in such countries 
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8. All rights in and to the composition and any copyrights secured thereon ‘hroughout the world, shall revert tc the 
Writer upon expiration of "һе original term of the United States copyright cr at the end of twenty-eight (28) years (гос 
the date of publication in the United States, whichever period shall be shorter. The Publisher shali; at the expiration vi 
said period, execute any and all documents which may e necessary or proper to re-vest in the Writer any and all rights 
in and to the composition and in and to any copyright in the United States or any other countries throughout the world; 
es however, that if the Writer shall sell oz assign to some person other than the Publ ег, his rights in the 

nited States renewal copyright in the composition, or any of his rights in the composition in the United States or else- 
where, for the period beyond said original term or twenty-cight years, as the case may be, then, unless there shall have 
been given to the Publisher at least six months’ written notice of an intention to offer said rights for sale, the Publisher 
shall not be obligated to assign to the Writer said rights in co"ntries other than the United States and Canada, and this 


contract, and the assignment under Paragraph 1 hereof, shall all continue in respect of such rights in countries other than 
the United States and Canada 


9. If ths Publisher desires to exercise a right in and to the composition now known or which may hereafter become 
known, but for which no specific provision has been made herein, the Publisher shall give written notice to the Writer 
thereof. Negotiations respecting all the terms and conditions « any such disposition shall thereupon ^^ «ntered into be 
tween the Publisher (and/o the National Music Publishers' Asociztion, Inc ) and the American Guild of Authors & Com- 
posers; and no such right shall be exercised until specific agreement has been made 


10. The Publisher shall render to the Writer, hereafter, royalty statements accompanied by remittance of the amount 
due on or before, each May 15th covering the 3 months ending March 31st; each August 15th covering the 3 months ending 
June 30th; each November 15th covering the 3 months ending September 30th: each February 15th covering the 3 months 
ending December 2151; provided, however, that if it shall have heretofore been the custom of the Publisher to render roy- 
alty statements accompanied by remittance of the amount due semi-annually, or quarterly at the end of different quarterly 
periods, such custom may be continued. The Writer may at any time, or from time to time, make written request for a 
detailed royalty statement, and the Publisher shall, within біліу days, comply therewith. Such royalty statements shall set 
forth in detail the various items, foreign and domestic, for which royaities are payable thereunder and the amounts there- 
of, including, but not limited to, the number of copies sold and the number of uses made in each royalty category. If a use 
is made in a publication of the character provided in Paragraph 4, subdivis ^n (е) hereof, there shall be included in said 
royalty statement the title of said publication, the publisher or issuer the. 1, the date of and number of uses. the gross 
license fee received in connection with each publication, the share thereto ot all the writers under contract with the Pub 
lisher, and the Writer's share thereof. There shall likewise be included in sail statement a description of every other use 
of the composition, and if by a licensee or licensees their name or names, and if said use is upon a part of an instrument 
serving to reproduce the composition mechanically, the type of mechanical reproduction, the title of the label thereon, the 


name or names of the artists performing the same, together with the gross license fees received, and the Writer's share 
thereof. 


11. (a) The Publisher shall from time to time, upon written demand of the Writer or his representative, permit the 
Writer or his representative to inspect at the place of business of the Publisher, all books, records and documents relat 
ing to the composition and all licenses granted, uses had and payments made therefor, such right of inspection to ‘nclude, 
but not by way of limitation, the right to examine all original accountings and records relating to uses and payment; by 
manufacturers of commercial phonograph records and music rolls: and the W:iter or his representative may appoint a 
certified public accountant who shall at any time du ing usual business hours have access to all records of the Publisher 


relating to the composition for the purpose of verifying royalty statements rendered or which are delinquent under the 
terms hereof. 


(b) The Publisher sha "on written demand of the Writer or his representative, cause any licensing agen! in the 
United States and Canada to furnish to the Writer or his representative, statements showing in detail all licenses. granted, 
uses had and payments made in connection with the composition, which licenses or permits were granted, or payments 
were received, by or through said licensing agent, and to permit the Writer or his representative to inspect at the place of 
business of such licensing agent, all books, records and documents of such licensing agent, relating thereto. Any and all 
agreem" 15 ma” by the Publisher with any such licensing agent shall provide that any such licensing agent will comply 
with the terms and provisions hereof. In the event that the Publisher shall instruct such licensing agent to furnish to the 
Writer or his representative statements as provided for herein, and to permit the inspection of the books, records and doc 
uments as herein provided. then if such licensing agent should refuse to comply with the said instructions, or any of them, 


the Publisher agrees to institute and prosecute diligently and in good faith such action or proceedings as may be neces 
sary to compel compliance with the said instructions 


(c) With respect to foreign licensing agents, the Publisher shall make available the books or records of said licens 
ing agents in countries outside of the United States and Canada to the extent such books or records аге available to the 
Publisher, except that the Publisher may in lieu thereof make available any accountants’ reports and audits which the 
Publisher is able to obtain. 
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12. If the Publisher shall fail or refuse, within sixty days after written demand, to furnish or cause 1 ^ ,tnished, 
such s.atements, books, records or documents, or to permit inspection thereof, as provided for in Paragraph» «0 and 11 
hereof, or within thirty days aft written demand, to make the payment of any royalties due under thus contract, then 
the Writer shall have the option, ww be exercised upon ten days’ written notice, to terminate this contract However, if the 
Publisher shall 


(a) Within the said ten-day period 
(i) serve upon the Writer a written notice dem. nding arbitration; and 


(ii) if the demand be for statements, books, records or documents, or to permit inspection. thereof, deposit 
with National Music Publishers’ Association, Inc. а re-assignment to the Writer of the copyright and all 
other rights in and to the composition, 10 be held in escrow pending the determination of the arbitration, оғ 
if the demand be for royalties, then deposit in escrow with National Music Publishers’ Association, Inc , the 
amount shown by ‘ts books to be due the Writer under (һе provisions of this contract; and 


Submit to arbitration its claim that it he complied with its obligation to furnish statements. books. records 
or documents, or permitted inspection thereof, or to pay royalties, as the case may be. or both. and there 
after comply with »ny award of the arbitrators within ten days after such award or within such time as the 
arbitrators may specify; 


then this contract shall continue in full force and effect as if the Writer's option had not been exercised. But if the Pub 
lisher shall fail to comply with the foregoing provisions, then this contract sball be deemed to have been terminated. as 
of the date of the Writer's exercise of his option to terminate this contract 


13. Upon the termination cf this contract, all rights of any and every nature in and to the composition and in and 
to ahy and all copyrights secured thereon in the United States and throughout the world. shall re-vest m and become the 
property of the Writer, and shall be re-assigned to the Writer by the Publisher free of any and all encumbrances of any 
nature whatsoever, provided that 


(a) The said re-assignment by the Publisher may, however. be subject to such rights. if any. as тау have beer 
vested іп а foreign publisher respecting the use of the composition in countries other than the United State 
and Canada under апу agreement made prior to January 1. 1947 


If the Publisher, prior е h termination, shall have granted a domestic license for the use of the compos: 
поп, not inconsistent ж € terms and provisions of this contract, the re-assignment may be subject to th 
terms of such license 


In either of the events mentioned in subdivisions (a) and (b) of th paragraph. however 
assign to the Writer all rights which ıl may have ler y such agreement. or 

position, including. but not limited to, the right t e 111 royalties оғ other п 
position thereunder after the date of termination of this contract. Should the Publ 

or be credited with any royalties or other monies so earned, it shall pay the same k 


The Writer shall not be obligated to return or pay to the Publisher any advance or indebtedness as a с n 
dition of the re-assignment provided for in this Paragraph 13, and shall be entitled to receive the plates and 
copies of the composition in the possession of ihe Publisher 


The termination of this contract shall not relieve the Publisher of his obligation to pay any d all royalties 
which тау have accrued to the Writer prior to such termination 


(f) The Publisher shall execute any and all documents and do any and all г s or things necessary to effect any 
and all re-assignments to the Writer herein provided for 


14. All written demands and notices provided for herein shall be sent by registered. mail 


15. Any legal action brought by the Publisher against any alleged infringer of the composition shall be тимей 
and prosecuted at its sole cost and expense, but if the Publisher should fail, within thirty days after written demand to 
institute. such ton, the Writer shall be entitled to institute such suit at his cost and expense All sums recovered аз а 
result of any such action shall, after the deduction of the reasonable expense (hereof. be divided equally between the 
Publisher and the Writer. No settlement of any such action may be made by cither party without first notifying ihe 
other; in the event that either party should object to such settlement. then such settlement shall not be made if the 
party objecting assumes the prosecution of the action and all expenses thereof except that any sums thereafter. recovered 
shall be divided equally between the Publisher and the Writer after the deduction of the reasonable capenses thereof 


(а) И à clam is presented against the Publisher alleging that the composition is an infringement upon some 
other work or a violation of any other nght of another, and because thereof the Publisher is jeopardized, it shall forth 
with serve a written notice upon the Writer setting forth the full details of such claim. The pendency of said clam shall 
not relieve the Publisher of the obligation to make payment of the royalties to the Writer hereunder, unless the Publisher 
shall deposit said royalties as and when they would otherwise b- payable, in an account іп a bank or trust company in 
the City of New York in the joint names of the Publisher and the Writer. If no suit be filed within mine months afte: 
said written notice from the Publisher to the Writer, all monies deposited in said joint account shall be paid over to the 
Writer plus any interest which may have been earned thereon 


(b) Should an action be instituted against the Publisher ciaımıng that the composition is an infringement и some 
other work or a violation of any other right of another, the Publisher shall forthwith serve written notice upon the Writer 
containing the full ¢etails of such claim. Notwithstanding the commencement of such action, the Publisher shall continue 
to pay the royalties hereunder to the Writer unless it hall, from and after the date of the service of the summons, deposit 
eni] royalties as and when they would otherwise be payable, in an account in a bank or иши company in the City of 
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New York in the joint names of the Publisher and the Writer. If the said suit shall be finally ad, Jicated in favor of the 
Publisher or shall be settled, there shall be released and paid to the Writer г! of such sums held in escrow less any 
amount paid out of the Writer's share with the Writer's written consent in зейісілепі of said action. Should the said suit 
finally result adversely to the Publisher, the said amount on deposit shall be released to the Publisher to the extent of 
any expense or dameve it incurs and the balance shall be paid over to the Writer 


(с) Іп any of tne foregoing events, however, the Writer shall be entitled to payment of said royalties or the mone" 
so deposited at and after such time as he files with the Publisher a surety company bond, or a bond in other form ac- 
ceptable to the Publisher, in the sum of such payments to secure the return thereof the extent that the Publisher may 
be entitled to such return. The foregoing payments or deposits or the filing ой: ond shall be without prejudice to 
the rights of the Publisher ог W: cr in the premises. 


17. Any and all differences, disputes or controversies arising out of this contract shall be submitted to arbitration 
under the laws of the State of New York, and the parties hereby individually and jointly agree to abide by and perform 
any award rendered in such arbitration, and agree that a judgment of the Supreme Court of the State of New York may 
be entered upon such award. Together with the demand for arbitration, the party making said demand shall designate 
an arbitrator and the adverse party shall, within ten days thereafter, likewise designate an arbitrator. The two arbi- 
trators so chosen shall promptly appoint a third arbitrator who shall act as Chairman and any award concurred in by 
a majority of the arbitrators shall be binding upon the parties. Should the party against whom arbitration is demanded 
fail to select an aioitrator, or should the arbitrators selected by the parties be unable to agree upon a third arbitrator, 
then said arbitrator or arbitrators, as the case may be, shali be designated and appointed in the manner provided by the 
Arbitration Law of tbe State of New York. 


18. Except to the extent herein otherwise expressly provided, the Publisher shall not sell, transfer, assign, convey, 
encumber or otherwise dispose of the composition or the copyright or copyrights secured thereon without the prior writ 
ten consent o the Writer. The Writer has been induced to enter into this contract in reliance upon the value to him of the 
personal зеглсе and ability of the Publisher in the exploitation of the composition, and by reason thereof it is the inten- 
tion of thz parties and the essence of the relationship between them that the rights herein granted to the Publisher shall 
remain with the Publisher and that the same shall not pass to any other person, including. without limitations, succes- 
sors to or receivers or trustees of the property of the Publisher, either by act or deed of the Publisher or by operation 
of law, and in the event of the voluntary or involuntary bankruptcy of the Publisher, this contract shall terminate. 
provided, however, that the composition may be included by the Publisher in a bona fide voluntary sale of its music 
business or its entire catalog of musical compositions, or in a merger or consolidation of the Publisher with another cor 
poration; and provided further that the composition and the copyright therein may be assigned by the Publisher to а 
subsidiary or affiliated company generally engaged in the music publishing business. If the Publisher is an individual 
the composition may pass to a legatee ог distributee as part of the inheritance of the Publisher's music business and 
entire catalog of musical conpositions. Any such transfer or assignment shall, however, be conditioned upon the 
execution and delivery by the transferee or assignee to the Writer of an agreement to be bound by and to perform all 
of the terms and conditions of this contract to be performed on the part of the Publisher 


19. A subsidiary, affiliate, or any person, firm or corporation controlled by the Publisher or by such subsidiary or 
affiliate, as used in this contract, shall be deemed to include any peson, firm or corporation, under common control with, 
or the majority of whose stock or capital contribution is owned or controlled by the Publisher or by any of its officers, 
directors, partners or associates, or whose policies and actions are subject to domination or control by the Publisher or 
any of its officers, directors, partners or associates. 


20. The minimum amounts and percentages specified in this contract shall be deemed to be the amounts and per 
centages agreed upon by the parties hereto, unless greater amounts or percentages are inserted in the blank spaces pro- 
vided therefor 


21. This contract is binding upon and shall enure to the benefit of the parties hereto and their respective successors 
- in interest (as hereinbefore limited), but shall be effective only v ;cn countersigned by the American Guild of Authors & 
Composers. If the Writer (or one or more of them) shall not be living, any notices may be given to. or consents given by, 
his or their successors in interes. No change or modification of this contract shali be effective untess reduced to writing. 
signed by the parties hereto, and countersigned by the American Guild of Authors & Composers 


22. The marginal notes are inserted only as a matter of convenience and for reference, and in no way define, limit 
or describe the scope or intent of this contract nor in any way affect this contract 


23. The rights specifically excepted, as provided in Paragraph 3 hereof are as follows: 


Publisher 
By 
Address 

: Writer 
Address 
Writer 
Address 
Writer 


Address 
formerly 
Countersigned: SONGWRITERS PROTECTIVE ASSOCIATION 
By: 
- . LN . ^ 


Special Exceptions to apply only if filled in and initialed by the parties 
C] (a) The composition is 


O Standard 
Г) Secular [] Instrumental 


| Pastoral 


LJ 


and the Publisher is not required to publish piano copies or otherwise comply with the provisions of Paragraph 6 


ГІ (b) The composition is one of a number of musical compositions delivered to the Publisher by the Writer under an 
agreement dated a copy of which is hereto araexed. Unless а shorter period is stated in the annexed 
agreement, the Writer shall not be entitled to demand the return of the composition for the Publisher's failure to publish reg- 
ular plan. ^opies or otherwise with the provisions of Paragraph 6, until five years after the expiration of the said annexed 
agrees it 


The composition is part of an original score (not an interpolation) of 
ГІ Living Stage Production ГІ Motion Picture O Night Club Revue 


which is the subject of an agreement between the parties dated . a сору of which is hereto 
annexed. Unless said agreement requires compliance with Paragraph 6 in respect of a greater number of musical com- 
positions, the. Publisher shail te deemed to have complied with said Paragraph 6 with respect to the composition if it 
fully performs the terms of said Paragraph 6 in respect of any one musical composition included ^ said score. 


C] (d) The composition is not onc intended to be published in regular piano copies 


CBS v. ASCAP 


Plaintiffs' Exhibit No. 84 


Letter dated 10/29/59 from Salvatore Chiantia 


to Miriam Stern. 


Telephone Clcl 5-11 322 Wost 48th Stroet, New York 36, N. 


Сане Address: Leedsmusic 


Octobor 29, 1959 


Miss Hirian Stern 
AGAC 

158 West 55th Street 
New York 19, N.Y. 


Dear Miriam: 
This із in confirmation of our telephone conversation lost weok. 


As I told you, we have secured from the writcrs of various 
compositions covered by the "1947 57" Contract" approvals allowing 
us to issue during five years synchronization licenses for TV films 
at not less than 725. per film. Host cf the writers originally 

gave us their approval by letter. At our request, they subsequently 
confirmed their approval by signing the SPA "Synchronization 
Schedule" form as they aro in full sympathy with our efforts to 
increase the performances of their compositions by getting them 

into the TV films which are now being produccd, 


In this connection may I repeat that, if we are not able to give 
licenses to TV film producers ot $25. per film, or if we have to 
obtain the written consent of each writer for ezc' ind Hvidua 1 use, 

ге would for all practical purposes never get the con ipie p from 
our catalogs into current TV films other than in a few rare instances. 
The writers tho have given us their appr roval are cware of the com- 
petitive situation which exists in connection with the use of music 
in the filmed TV programs produced in Hollywood. It is because of 
that very reason that they gave us their okay to go ahead. 


We are ready to submit the synchronization schedules which we have 
received to AGAC for counter-signature, and I loox forward to hearing 
from you in this regard. 
With best personal regards, 
Sincerely yours, 
LEEDS MUSIC CORPORATION 


Ah 


тте, Т. Chiantía 


Sole Selling Agents for 
PICKWICK MUSIC CORPORATION e DUCHESS MUSIC CORPORATION e . BLOSSOM MUSIC CORPORATION 


CBS v. ASCAP 


Plaintiffs' Exhibit No. 102 


Post-1970 pamphlet, "ASCAP--The Facts". 
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AMERICA! SOCIETY SF CORP SERS, AUTHORS & PUBLISHES 
One Lincoln Plaza, New York, N.Y , 10023 
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WHAT IS ASCAP? 


The Amicrican Society of Composers, Authors апа Pub- 
lishers (ASCA P) is not a union or a musi^cians' group, but a 
clearing house for performing rights іп music. It licenses the 
right TO PERFORM... IN PUBLIC... FOR PROFIT in 
the United States the copyrighted musical works of its 
members and the members of affiliated societies in more than 
thirty countries. [t is an unincorporated non-profit society of 
writers and publishers; it has no treasury and regularly 
pee all revenues above operating expenses to its mem- 
bers. 


WHO ARE TIIE MEMBERS? 


The members are some 12,000 American composers and 
lyricists ("authors") and their 4,000 publishers. Their collec- 
tive repertories, both "popular" and "serious." represent the 
great compositions that have made our country's music ап 
important factor in world culture and entertainment. 


IS ASCAP ONLY FOR ESTABLISHED WRITERS OR PUB- 
LiSHERS? 


No, new members are joining every month and they are 
warmly welcomed. ASCAP's royalty distribution system rets 
income to new members faster than ever. ASCAP's dynamic 
vigor and grov th is highlighted by the fact that membership 
more than tripled between 1954 and 1971. 


HOW DOES ONE JOIN ASCAP? 


Any composer or lyricist of a copyrighted musical work may 
join if he or she has had at least one musical work “regularly 
published." А sales copy of the published sheet music or a 
commercial recording of the work must be submitted with a 
signed application form, available from ASCAP at One 
Lincoln Plaza in New York City. 


Associate membership is open to any writer who has had 
one work .copyrichted. A Copyrizht Office certificate of 
registration should accompany the signed application form. 


There is a rreat diversity of members, including writers 
for the Broadway and off-Broadway musical theatre, motion 
pictures, and television; writers of pop songs, jazz. rock, folk, 
soul and country music; composers of opera, symphonic, and 
religious works. 


Publisher membership.is open to any person or firm 
actively engaged in the music publishing business and as- 
suming the normal financial risk involved in publishing. The 
Society's rules prohibit its members from using the ASCAP 
seal, or referring to their membership іп (һе Society in 
connection with the solicitation of funds from writers for the 
purpose of revising, adapting, publishing or exploiting their 
works. 
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WHAT DOLES UT COST TO JOIN? 


There іс no initiation fee, and the anr ілі dues are $10 for 
writers and $50 for publishers. Dues monies are used for the 
relief of nidisent i mbeıs or their dependents. 


WHO RUNS AS 


The members, who express their views at four meetings per 
year and elect the Board of Directors. Policies are set by the 
Board of Dircctors which consists of twenty-four members, 
tweive writers and twelve publishers. The writer members of 
the Society elect the writer members of the Board, and the 
publishers elect the publisher representatives of the Board 
The president is traditionally a writer member of the Board. 
Three of the dozen writer members on the Board and three of 
ihc publishers on the Board must be primarily concerned 
with "classical" music. The Board meets monthly, i id votes 
оп officers of the Ѕосісіу at an annual election. 


WHERE IS ASCAP LOCATED? 


ASCAP is truly a national organization, with its headquar- 
ters in New York City and some twenty-two branch offices 
spread across the entire country. 


WHO TAKES OUT ASCAP LICENSES? 


Those who use members’ copyrighted music for profit in 
public performance are required by U.S. copyrieht law to 
secure permission to do so, and today there are some 35,000 
such licensed users of ASCAP music. ‘These include radio 
and television stations and networks, nicht clubs ard hotels. 
wired music systems such as MUZAK, symphony orchestras. 
colleges and universities that sponsor concerts. Of all com- 
mercial users, only the huge half billion dollar a year jukebox 
industry claims an exemption from payment. This claim 
derives from a provision in the 1909 federal copvricht Іам, a 
clause which may be repealed in the near future if the revised 
U.S. copyright statute now before Congress is passed 


DOES ASCAP LICENSE SALES OF SHEET MUSIC OR 
RECORDS? 


No, the Society's sole source of income is licensing the 
performing rights. These are limited to non-dramatic per 
formances. Producers pay fees for the rights to stage a 
dramatic pe: formance of an “Annie Get Your Gun.” "South 
Pacific," "My Fair Lady" or "Hello, Dolly" directly to the 
writers. 


WHEN, WHERE AND WHY WAS ASCAP FOUNDED? 


Тһе Society was founded in 1914 by a group that included 
such outstanding composers as Victor Herbert and John 
Philip Sousa to insure compliance with the 1909 copyright 
law, which recognized that creators had certain important, 
exclusive and valuable rights in the works that they had 
created and copyrighted. The purpose of the law was to 
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encourage the creation of new works by payment to the 
writer whenever his or her works were used commercially. At 
the time the Society was founded, users -- the owners of the 
country’s increasingly popular dance halls, hotel ballrooms, 
night clubs, ete. -- were making handsome profits from 
customers drawn to enjoy public performances of copy- 
righted musical works. But in direct violation of the 1909 
statute. the users ignored the license requirement and paid 
nothing for the right to perform. 


Although ASCAP was founded to insure compliance 
with the statute, it has developed into an immensely useful 
service organization, a great convenience to both members 
and users. It would obviously be difficult, tedious, and costly 
for each writer or publisher to negotiate a separate licensing 
agreement for performing rights to cach sony with cach of the 
many thousands of users. Similarly, it would be expensive 
and complicated for the users to find and nerotiatc licenses 
with each writer and publisher. Thus, the Society aids both 
its members and the users of music by serving as a single 
source of licensing and collection. 


WHO SETS THE ASCAP LICENSE FEES? 


ASCAP negotiates these with the users. and the fees are 
based on such objective factors as the user's income. Any user 
or would-be user who is dissatisfied with the fee quoted may 
appeal to a federal judge in New York for redress. іп авіп,Ле 
negotiation, a license holder gets access to unlimited per- 
formances of the collective repertory of all the inembers. 


WHAT ARE THE FEES? 


They vary widely, but in a non-discriminatory manner keyed 
to the nature of the use and the galue to the user and the 
user's receipts from advertising. For example, а iocal radio 
station will pay a much lower fee than a television network. 
Two similar users with comparable economic and music 
factors will pay approximately the same for ASCAP licenses. 
Users who choose a blanket license do not account separately 
and pay for each performance. They pay only a single license 
fee to ASCAP for their use of any of the members’ musical 
works. The Society undertakes the problem of accounting 
and distributes the total license fee income among members. 


HOW IS TIIE ASCAP LICENSE INCOME DISTRIBUTED 
TO MEMBERS? 


As mentioned, ASCAP's sole receipts are from the license 
fees. After the Society's operating costs (16% of income in 
1970) are paid, half of the remainder goes to the writers and 
the other half to the publishers. Each of the two groups has 
its own formula for apportioning its income, and any member 
who is dissatisfied may protest to an internal Board of 
Review elected to hear such’ complaints. Appeals from this 
Board may be taken to an independent panel, under the rules 
of the American Arbitration Association. ASCAP, a demo- 
cratic voluntary associ:tio., is committed to fairness and the 
well-being of its members. 


x 


The key factor in the distribution of income to the 
members tthe number of performances of a work noted and 
locved іп АЗСА YE targë and carefully operated Survey of 
Performances of radio (AM and FM). television, wired music 
and similar devices. The Survey is designed by an independ- 
ent consultim firm, and is reviewed from time to time by 
appointees of the Federal Court This is a further effort to 
insure that the Survey system is statistically sound, ad- 
equately comprehensive and assures fair treatment. In 
weighting performances, a feature performance is rated more 
"important" in terms of сг dits than a background perform- 
ance. for example, and performance of serious works such as 
symphonies, chamber works and the like are given a multiple 
of credits instead of one. ‘This has been voted by the members 
in a deliberate effort to encourage American composers of the 
“classical” repertory. 


A large part of the skilled ASCAP staff is employed in 
the Survev. Hundred: of thousands of man-hours and exten 
sive use of modern computers go into the Survey and weivht 
ing of performances and quarterly distr ibution of royalties. 


АКЕ ASCAP MEMBERS PAID FOR PERFORMANCES 
ABROAD? 


Yes, because ASCAP has carefully developed relat.onships 
with more than thirty forcizn performing rights societies that 
are now ASCAP affiliates. ASCAP members are represented 
abroad by these foreign societies which license performing 
rights in their respective countries In this country. the 
ASCAP license and Survey of Performances include the 
works in these forcien societies’ repertorics, and ASCAP 
sends these societies a share of the collective license fees 
reckoned on the number und type of performances 


MUST A WRITER OR PUBLISHER JOIN ASCAP? 


No. ASCAP is a voluntary association and one joins only if 
one wants to have one's performing rights licensed by and 
protected by the largest, most respected and most successful 
cooperative "clearing house" for musi rights in the world 
and the only one in the United States operated bs and for the 
composers, authors and publishers themselves. 


MUST A MUSIC USER DEAL WITH ASCAP? 


No. If the musical work is not performed in public for profit 
or is not part of the ASCAP repertory, the user obyiousls 
does not need an ASCAP license. If the performance 15 public 
and for profit he may obtain a license either from the 
copyricht owner directly or from ASCAP if it is in the 
ASCAP repertory. Music users who perform a lot of music 
are almost certain to want to play many ASCAP М orks, since 
the vast majority of sifted American writers license their 
performing rights (гоц ASCAP. These compositions are 
ASCAP-licensed, not ASCAP-owned The Society owns no 
copyrights, for these remain w ith the members. The members 
merely grant ASCAP à non exclusive right to license non 
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dramatic performances as long as the member remains in the 
Society. 


WHAT HAPPENS WHEN A MEMPER DIES? 


His or her estate is eligible to receive royalties from ASCAP 
based on performances of the musical works until the 
copyrights on those works expire. Some of the estates draw- 
ing income from ASCAP аге those of George Gershwin, Cole 
Porter, Bela Bartok, W.C. Handy, Jerome Kern, Oscar 
Hammerstein, Victor Herbert, Scree Rachmaninoff, Deems 
Taylor and Sigmund Romberg. ‘The estate of a deceased 
writer or publisher, who was not a member, may also apply 
for membership. 


CAN ONE SECURE A LIST OF ASCAP MEMBERS? 


A simple list of names — in alphabetical order — is available. 
and the Third Edition of the ASCAP Biorraphical Diction 
ary is also available. This 845 page hard-cover book contains 
biographical sketches of writer members and a list of all 
publisher members; the price is $5.25 


CAN ONE SECURE A LIST OF ALL THE WORKS IN THE 
ASCAP REPERTORY? 


The complete list is maintained in the Society's Index 
Department at the New York City headquarters. A fairly 
comprehensive three volume, ASCAP INDEX of popular 
songs performed in the Society's survey may be purchased for 
$15. Also available is the Second Edition of the ASCAP 
SYMPHONIC CATALOG. 


(20) WHERE MAY ONE SECURE MORE INFORMATION 
ABOUT ASCAP? 


You may check your local telephone ^..ectory to find out 
whether any of the Society's twenty-two branch offices is 


located in your city, or y. nay get in touch with either the 
Public Information Department or the Membership Depart- 
ment of 

j ASCAP 


One Lincoln Plaza 
1 New York, New York 10023 


Further information on ASCAP membership is available from 


NEW YORK: LOS ANGELES: 
David Coinhs, ASCAP Herbert N. Gottlieb, ASCAP 
One Lincoln Plaza ы 6430 Sunset Boulevard 
New York, New York 10023 Hollywood, California 90028 
212-595-3650 213 - 166-7651 


NASHVILLE: 

Ed Shea, ASCAP 
700-171! Avenue South 
Nashville, Teni sser 
615-211-3956 


CBS v. ASCAP 
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Stanley Adams' "Remarks-AGAC Meeting, Hotel 


Edison, October 28". 


Stavtey AOAMS 


| MARKS = ACAC «MEETING 
HC ‘EL EDISON, OSTOBZR 24 


In less bhsa а century the invontive genius of 
cur country has &caeloratod а coast to coast journey fron 
«һе covered dégo" af three months to the jot plane trip of 
j ae L| o^T94 

Іп пого than half tho century, nanely cinco the 
Gapyright Act of 1909, the acceleration of the interests 


- uf the -roat rs .; our country legs behind the psoe of tho 


wiowust snail slave. 


In the sciontific field--enormous progress. 


In the oultural field~-eappalling inertia. 


30; 1. 


> to our own devices vo have attempted 


іліге C 
із cet togevicr o protect and foster tho inherit rights 


that we all possess. These devices have taken the fora 


' of organisations--all bearing different labels to define 


Aes- Ме. ӨС М. 
| “М” a. 


\ 
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а particular порпепб of croutive ondonvor,. Dut, whatever 
the labol, they all havo а singlo purpose. 

To resist the splitting of our ranks so that we 

сап be picked off ono by one. 
To 

“То Mot only, tako the oroators out of the cold 
water flat but to take the oold water flat ous of the 
creator. 

То improve the position of tho vrítor so that 
he із оп а par with the urer, 

Above 811 to stand firm against all attespto 
to be paid as a matter of sufference rether than ава 
matter of right. 

One of the outsterding organizations of this 


type із AOAO., Only last week I had dinner with an 


outstanding writer who told us what ho regarded ag 
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amusing stories of hie early days. Хот writers conpeted 
one against the other to sell songgo outright NN finally 
the price was as low as 00. As additional consideration 
this vritor had to agree to plug his cong and pay his 

"V сагГаге. Further acre, ho had to argue vith the 
manager of a theater or tho owner of о saloon to bollow 


haec ten € 
іп hic booming ‘jargon to the essenbled gentry who ас often 


ав not told him to shut up and get out. 


Maybe I have lost пу sense of humor, but I was 


not anused. лтты ee ^ \ 


^ 
™ 
N 


of courge, about that time some publishers TI ae 
began to issue royalty contracts. They were like royalty 


throwing а ороп) to а panging beggar. 
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Finally in 1932 АПОЛО, thon oallod ОРА encouragod 
and supported by writers who, although they could have 
Sense 


valkód alone, had a fcolicwehip of aquéty and a kinship 


with justice and to урон we shall evar be grateful, 


reached üyresnont with the publ£ohors on tho first mininus 
x М 


basic contracte 

Over the years, esch succeeding contract hag 
worked out inproverent until today a writer lives in 
comparative Utopia when contrasted to his position only 
ddl generations аго, 

But here а word of osutíon seems indi ited. 
The eventual ais and goal 46 a docusert that wil work 


the greatest good for the entire orsft,. "л must take 


the attitude that if his particular theoríos are not 
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adopted he won't play on the toan any nore, 
Buch а view point will bring confusion, 
Such an aasortion will bring chaos, 
Such an insistence will destroy use 
how 
We need each other nore toószy than ever before, 
(ago 


гісі 
Tho rugged individual 4s %ойлу а nuseun plece. With 
A 


electronic development resulting in instantanoous tape 
recording, with a vicwing and listening audience of 60 
million people, with over 33 hundred radio stations and 


sone 300 TV stations, with the networks close to international 


telecasting, with tho real possibility of pay TV, with 


over 14 hundred publishers and hundreds of recording 
Companies, plesse don't labor under tho delusion that 


thie is а "do-1t-yourself" oporation. 
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This огралізп54ол hag basn the sentinel and 
tho guardian of your publication and renewal rizhts for 
the pact 2% yearn. Ib vithstood every assault and always 
emerged stronzer. It will continue to do 40 but let's 
resliaze that «o aust submerga our rereonal feelings ond 
support the theory of compromise, for after all, no one 
сап be 211 together right or all togcther vrorze 

There can be nothing 8s inrortert ts preeenting 
8: golite front seroen tha negotiating tcble. If we 
dísniípnte our energies fighting anong ourselves, we will 
have exhausted the arnunition we псоб in the bettles ahoni 

01іғмге by clcuse, contract by contract, A040 


hag inproved the vonition and security of ell of us--the 


beginner and the vatercn, the big writer and the omall 


one, the rock 'n! roll, tho ballad, the novelty, the 


popular and the production writer all nestled together 


7 


under опе unbrolla--a&n umbrella thet will cover us just 

ав long ая we collectively hold it up and not one second 

longer. 

бо thst when someone thinks he ftg gettin: en 
addition by making а little deal on the side thet 
sabotsges our besic contract, ho 48 really cabotaging 
4mself-~he 49 rakíng а 146616 hole in the fabric of 

the umbrella. Lvery hole causes a lcak, enough leaks 

and tho rain pours іп and I have nover not any person 


who сап walk in the rain without gottin, wet. 


А (у patien t 
Sure it's easy for the young to be іпргессей 


with tho о14. 


Sure it's easy for а winnor to be patronising 


to а loser. . ceo À pe 


It's easy for the healthy one to look at his 


ж 


. “ 
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sick friend and say "lin, yer--but 2t can't happen to пе," 

But, $t'a с funny thing. It always doas hsppon 
to hine 

I don't know a singlo writer who hasn't had those 
well-known ups and those well-known dovns, 

I don't know one sho oan point to on unbroken 
string of successes for his entire ooroer, 

Yes, åt сап happen to anyone. 

А0А0 49 just а nano. AOAC roally is you, ites 
membership. If you want it to be strong--you nust be 


strong--if you want it to stand Ғіги--уоч must stand firn. 


It 16 & big mirror that reflects only what our collective 


face reflects--strength or weakness--solfishness or 
\ 
co-operation. 
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Common sensa indicates working for the connmon 


when 5006 Prono’ neces 


good so that ama: legislator professes 
A 


"I care not who writen the laws of the country, 
во long aa I may liaton to ita songs," 
We сап reply 1n one united voice "Маке the proper laws 


so that we can continue to write the nation's songs," 
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Plaintiffs' Exhibit No. 123 


Letter dated 11/4/65 re 3M from Harold Spina to 


Miriam Stern. 
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Miss Miriam Stern 

American Guild of Autbors & Composers 
50 West 57th Street 

New York, N. Y. 10019 


Dear Miriam: 


I have just returned from a West Coast committee meeting held at the Gourmet 
Beverly Hills, attended by the following: 


Harold Ad on / Jerry Livingston" 
-Eddie- Bea. 7 Jimmy McHugh v 
Gene DePaul’ . Johnny Mercer, 
Ray Evans -~ . Vie Mizzy y 

Sammy Fain” Don Raye 

Ray Gilbert Y . ; Harry Ruby^ 
Donald Kahn (guest) Harold Spina "^ 
Moe Jerome v Harry Tobias, 
Paul Webster y Ned Washington 


After the reading of the Leon Kellman report on 3M of October 20th, which was 
discussed, explained and analyzed, and also reporting on my conversation with 
you of last night, they concluded as follows: 


That AGAC is properly acting in behalf of its members in nctifying the 
publishers that they are in violation of our contract re bulk licenses, etc., 
and that the publishers must request permission from the writers. 


That the writers are to be advised by AGAC of the damaging results that 
affect the entire performing rights structure should they grant permission 
to the publishers. | 


Since no one was prepared to venture how far beyond this АСАС could or would go, 
there was a sense of frustration. They understand that there are many things 
AGAC cannot do legally in protecting the writer or enforcing the contract, but 
a suggestion was made that may be helpful. 


Rather than place the writer in a position to have to answer the publisher's re- 
quest and possibly get into an ambarrassing or personal beef, it was felt that a 
solid front could be presented by AGAC as follows: А form letter be sent along 
to be signed by the writers, returned to AGAC, and kept on file, containing 
essentially the fact that they will not grant permission to any of the publishers 
on any of their songs involved 


It was unanimously indicated here that they would pledge themselves to this 
cause and enlist most of the other important writers out here to do the same, 
whether a member of АСАС or not. And, if the same could be done by the boys 
in New York, that a big dent would be felt by the publishers, who would not be 
able to deliver to 3M a large proportion of their cetalogues, and, by weakening 
the publishers' position, cause 3M to reconsider. 

| 
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While we would not put them out of business, (because of the pre-1937 songs 
plus PD's), nor can we stop some songwriters from making a deal, our weight 
of songs denied them might make 3M remove the performance portion of their 
agreements with publishers and force them to negotiate with ASCAP. 


We are also aware that 3M has already recorded over 5000 songs in Europe. 
Now, if only half are to be discarded because of the publishers' inability 
to deliver, this could upset 3M's plans to deliver tapes to their customers. 
More reason, therefore, for 3M to squeeze the publishers to’ remove the 
performance clause and not take a tremendous loss of the recording costs 
already invested. 


We believe the above to have merit. Will you.have New York consider the 
proper procedures and institute action immediately. 


/ 
< Harold Spina 
West Coast Chairman 


You may be interested in knowing that Donald Kahn was approached by 
3M and refused to negotiate on his catalogue, which includes the 
bulk of Gus Kahn's songs. 


Also, Criterion Music (Mickey Goldsen) has acquired signatures and 
releases from the writers on his catalogue. ALL, except Johnny 
Mercer. 


One legal question comes to mind: If ona song with two writers 
where one grants permission, does this bind the other writer? 


Leon Kellman, Counsel 
Abel Baer, Chairman 
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Plaintiff's Exhibit No. 124 


Letter dated 11/19/65 from Michael H. Goldstein to 


Burton Lane. 


RITERI 01! 05, U We eee na Avenue, Hollywood 28, California 
d М D HOliywood 9-2296 E 462 
November 19, 1965 


Mr. Burton Lane Не 
АСАС E 
50 West 57th Street 
New York, New York 10019 Nov 22 1965 | 
СУ 
Ju uU 9) 


Dear Mr. Lane: 


I received tke general letter you sent out to publishers dated November 15. 
I wish to state that I had contacted all *'. writers tuat were involved іп 
the songs which I offered to 3M. 


I believe that your letter contains weighted arguments against 3M which 
should be answered, and I believe the writers should get both sides of the 
story if you are going to be fair to the writers. 


The 30,000 potential users of this machine are small establishments which 
do not pay any performing fees right now, and which in many cases are using 
bootleg tapes or or playing recordings in their establishments. Therefore, 

SCAP is being given 30,000 potential locations which will have to face 
prosecution if they do not renew their l'cense within 3 years. It is even 
skeptical whether the tapes vill last the 3 years physically. 


Since the locatior will рау a performance fee every tape they buy, and 
they will be buying them steadily, after 3 years it would be possible to 
blacklist a location which did not renew a performing license, and it would 
therefore be barred from purchasing tapes. There has even been a point 
brought up about locations going out of business and selling to other places. 
This is easily taken care of by the fact that “еп a new location wants tapes 
its address will then become known to the collectors. 
Muzak is a specialized service which comes over wires and 1s programmed by 
times of day, occasions, etc. It is well-suited for large establishments 
which merely have to turn оп a switch. Only a small percentage of the 3M 
potential market is the present Muzak cliental. For that matter, Muzak has 
just purchased a company which is making a machine in.direct competition to 
3M. So Muzak will not be adverscly affected, but will have a bigger business 
because 3M opened a new field. 
You mention that BMI has approved the deal, so it cannot be too far out of 
line. Without discussing the merits of the deal, three publisher members 
of the ASCAP board thought enough of it to enter into direct contracts with 
3M. Since the members of the board are elected on their financial receipts, 
when ASCAP rejected the deal they did so without consulting any of the members 
but the hoard. This is why the government stated that ASCAP could not have an 
exclusive right on performances since it permitted the general membership a 
democratic right to act in its own interest if it felt that the board's de- 
cision іп a matter was contrary to Еһсіг thinking. 
Publishers of: 
DREAM, IT'S A GOOD DAY, OFF SHORE, MOONLIGHT IN VERMONT, THE END, SHOO FLY PIE AND APPLE PAN ООУ/ОҮ, MANANA, 
ACROSS THE ALLEY FROM ІНЕ ALAMO, TAMPICO, MY SUGAR IS SO R(FINCD, ROBBIN’S NIST, DREAMS ARE A DIME A DOZEN, 


PRETENDING, WHEN IHE WORLD WAS YOUNG, JOHNNY MERCER'S “SONG OF INLIA,” QUIET VILLAGE, THE M.T.A. SONG, ен. 
Assecioted publihors: Michael H. Goldsen, inc., Atlantic Music Corporotion and Grenite Music Corp. 


t oe Yost Office. VSO Vest 5508 Carrat Pew Yes 19, New York 
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Mr. Burton Lane Page 2 ° November 19, 1965 


I feel that in making a deal for 3M to select songs from my catalog on 
а per tune basis, I have aided ASCAP since there is a favored nations 
clause which states that all deals must be equal. If 34 only used BMI 
music and this system proved successful, it might severly damage ASCAP 
in the background music field by proving that they could do without the 
big society. We have put a foot in the door and prevented anyone saying 
that background music does not need ASCAP tunes to exist. 


You have brought up the point of having the publishers get the permission 
of the writers, and 7 believe it is a valid one. Those who entered into 

the agreement felt that it was in the writers' interest to enter into the 
deal, and I, as a publisher, have contacted the writers involved. 


It is too bad you did not get more information on the merits of this deal 
before you wrote a prejudicial letter against it. 


Yours sincerely, 


y Р 


Michael Н. Goldsen Eas. 


MHG/ js 


ж 


Kotz ev Үкі AYN машы. GUILD UF AVINORS ARD Core 
50 West 57th Sircct 


New York, М. Y. 10019 
E 464 
—i DATE 


- („ль V» D 2 | А (ЖИЙ ا‎ Mesage 


АСЕ == =: 


- ۷ 


pen о & 7 ‚Азы 


S!GNCO 


СВ5 у. А5САР 


Plaintiffs' Exhibit No. 125 
Memorandum dated 1/24/66 from Abel Baer to Donaid 
Kahn enclosing AGAC Counsel "Report to the West Coast 


Committee" dated 1/12/65. 


| DATE OF REPLY 
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50 West 57th Strect 
New York, М. Ү. 10019 
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. 
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SIGNTO 
———— 


RECIPIENT RETURNS THIS COPY TO SENDER 
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January 12, 1956 


The Council had a long ciscussion of the 3M situation, with 


particular reference to the suggestions made by the West Coast co:anit- 


“= 


tee (and similar suggestions made by some members in New York), trat 


concerted action be taken by members of our organization ir. endeavoring 


to discourage publishers who have nov signed with 3M, fron doing so. 


.It was pointed out by. our attorney and Several members of cur Council, 
чу ! ^ E ! | 


¿that the strong letter which we sent to puclishers i (D as ve can 


"go without raising the ‘question of whether we ourselves 


-- 


in a manner which might be in conflict with the law as stated in 

ng v. Spina, in the U.S. Circuit Court of Appeals. 
. case, the Dramatists Guild was held to be a trust, end their minimum 
pasic agreement was held to be illezal. This is not a case where sore- 
one is conducting illegal activity — 3M is engaged in a lezisinste 


business enterprise, even though we are m ch concerned witr some of 


the possible consequences of the project, As to the publishers, 


we believe they аге violating the AGAC contract in those ceses 
they grant rights to 3M without obtaining the writers! consent (ang 
we do not know in what cases or-in how many cases this has been 
done) they are not acting illegitimately in a sense which would 
legally warrant concerted action in créer to combat flagranz illegal- 
ity directly and seriously injurious to our ziembers., i 

We are not in the situation of a labor union, which nas 
certain rights and privileges given to then ty law. For example, the 
members of the Writers Guild of America and CLCA cen act in concert 


4 


| 4 
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папу r2spects to enforce their rights or desires, The basic Gis- 


!inotion,' course, between a labor union and an organizatio:. lile 


%2 


our$, is that: the members of a union are employecs working for hire 


in a field of activity where the union has jurisdiction, wh2reas mem- 


т 


Oi 


the Dramatists Guild, ASCAP, BMI and ourselves are indcnrer.dent 


contractors who sell or lease their property on a free-lance basis, 
Je believe that writers suffer from injustice, and that tne lav should 
provide for proper exercise of cóncerted action by organizations such 
as ours, in certain respects. Unfortunately, it would take difficult, 
long-range effort by many parties and organizations, to possibly bring 
change in the lav, апа any such effort would be opposed оу 
influential interests, and іп all likslinood by the Justice 


Ж 


т - 
OL tn 


partent, which not long ag 15 (n opposed to extension 


1 4- Y. a+ $ 4- —— 4- 1 ^. da ғ. е 
the ground that would increase the factor of 


Individual writers, of 
opinion to publisners, solely on a private and individual ba 
Сегегіпіу if members of a numerous group in ar industry take спе 
position that they are compelled by the group to take а particular 

and which could be held to be restraint of trade, then they ere 
danger of subjecting themselves to civil ог criminal suit for 

of trade, under the Sherman Anti-trust Act. 

Ав a practical matter, it seems to us that 
writers were to take a stand against publishers who sign with 34, 
and individual writers let publishers know that they themselves do 


not wish to take this stand (even though they may actually гоогоу 


2) vat that they are compelled to бэ so by thei- meber- 
poup, thc publishers will not be very impressed, 


: оп would be quite ineffective. Further, the world 


si v 


asij <= 


ue piven the impression that the organization is maintaining 2 


of which many of its. members disaporov In 


па of tne widespread dis ssion that nas taken 01: 


Е. 
with respect to the 3M project and similar project 


to be carried out, it appcars to us that if 
! " 


1 


a 


not been persuaded by this time, to consider the 
ың the utmost care before he contemplates signing "ith 


- i » 
not be influenced by further expression upon the part of 


their orgauization. 
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Memorandum dated 4/22/66 from Leon Kellman to 


Burton Lane. 
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LEON KELLMAN 


COUNSELOR AT LAW 
eae 675 LEXINGTON AVENUE 


NEW YORK, N.Y. 10022- 
212-HA 1-5912 


Cel NV TENA 


MEMORANDUM 


TO: Burton Lane .. April 22, 1966 


CC: Edward Eliscu 
. Miriam Stern 


RE: Meeting Concerning 3M 

This is a transcription of the notes I took at the meeting 
at the AGAC office yesterday at which Allen Arrow, Herman Finkelstein, 
you, Eddie Eliscu and І were present. 


My notes are in terse form, as I had to concentrate on not- 
4nt essential points. Your recollection and Eddie's may result in 
adding items to this report. 


мч 
M 


- 

А On the basis of my notes and recollection, I thought I would 
Summarize the meeting as follows: Іп the beginning, there seemed to 
be a conflict of fact or recollection between Herman and Allen with 
respect to the matter of money. Herman said that they vould have ac- 
|cepted a payment of $21 or more per year per tape. Allen said it was 
never a matter of money but other matters. 


------- > ^ «жә. че со — — M ------- - 


Allen said that they have recorded а tremendous number of 
tunes (as they would have to do if they want to come under their pres- 
ent three-year licenses from publishers). Tney nevertheless would 
like to get the show tunes and other great compositions controlled by 
publishers who have not signed or as to which writers have not granted 
consent, ше d zi 


pointed out that since we are concerned about the matter, it was our 
uty to inform publishers and writers of our concern, A `` , 


- س ا 


tes-le e Y X, 255 
% ^s » 


A 


G, _ Allen disapproves of our letter to publishers and members. 
a 


We 
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The notes follow: e 


There was some discussion with 3M. 3M could not make up its 
mind. I had breakfast with Lindgren and told him that no 
matter how you do business, ASCAP is prepared to give a deal. 
Lindgren said he had been dealing with publishers, апа they 
weren't ready to make a deal. Іп London, Bill Ricketts told 
me that Lindgren had offered 521 or $27. I called Lindgren 
and was told that this proposal is for three years, not one 
year, 


The differences were never a matter of money in the begin- 
ning. 3H wanted ап averaged rate for all buyers. We presented 
a proposal of $27 a year for a two or three year period. 

These were knocked down, and we gave up because of issues 
other chan money. . ^ 


We wanted to make the duration three years, Ме Suggested 
an option after thdt for а higher price. This is а problem, 


ASCAP could give a two-year contract and a two-year perform- 
ing license - a maximum of four years, 


ASCAP can now make it up to five years. We signed a contract 
with Musak on January 1, 1966 for five years. 


^ 
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Deletion is the second problem, that is, deletion of tunes 
from ASCAP's catalogue. 


We can now talk up to 1975. Ме have signed 90% of our mem- 
. bers for that time, 


The third problem is averaging. We are ready to pay $22 - 
$24 a year and then we can evaluate our tot^l experience, 
3M proposed this and ASCAP rejected it. There is now also 
-һе problem of existing contracts. : 


Burton suggested here that ASCAP should not pay publishers to the ex- 
tent of money which they will receive from 3M covering the same period. 


3M now has signed Mills and Frank. One suggestion is that . 
more contracts be merged and that we pay all money to ASCAP. 


We cannot accept payments on a per-item basis, 


What about tapes in the field? We are not too concerned with 
guarantees or advances, Оп the first series, 3i has practi- 
cally recouped its advances. Оп the second series, the guar- 
antees are not so great. On the new series, out of 1,000 
songs, about 850 are ASCAP and about 150 are BMI. There is 
also the problem of how ме will handle tapes now in tne field. 


Ме could extend the ASCAP license or they could pay the 
ASCAP rate, ж) 


There is а problem with some wire music licensees because of 
3M competition. Unt you get the.show tunes, you vill need 
ASCAP. We сап have Judge Ryan fix а rate. But that's money. 
We must find a way to do business with 3M. =н 
Ме аге selling lately about 1500 machines а month. Ме may 
Bell about 18,000 this year. Ме have distributed about 
$700,000 this year. We would like a license on a per-song 
basis, 


We wouldn't vant that. 
We'll pay per cartridge regardless of the number of tunes, 


We have a problem in auditing industrial users of wired 
music.  ASCAP has been cheated by these people. We have а 
new contrect now, for such users, They are the only ones 
who pay on а percentage. They рау us 3345 of the amount that 
shey pay Musak., It was previously 23%. There are about 100 
of these franchised users. i: 


We turned down a sale of 1/100 units to an outfit who wanted 
to put on commercial announcements, 
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ASCAP gets $30 additional on а so-called storecasting соп- 
tract, where they are going to make commercial announcements. 


There is some overlapping of tunes on the rhythmic and 
"melodic albums. We would recommend a per-cartridge license 
concept, We have doubts about a blanket license, 


There would be a higher performing rate now, because you 
would be getting the "nuggets." a! 

Burton here asked whether they could work out something for the present 

tapes, 


НЕ: We can't do anything to jeopardize our present market unless 
the price is high enough. Writers should persuade publishers 
to go along. 


Burton and I then commented that 1% would not be necessary to d^ much 
persuasion, because we feel that publishers would rather work through 
ASCAP, : ү 


АА: 3M would prefer a contract with ASCAP, other things being 
equal. Іп England PRS is receiving about $16 a year per 
Subscription regardless of how many tapes are used. Тһе 
users sign contracts with PRS, through 3M. 856 of the 
buyers of the machines are new users of music. I am going 
away and will be back around May 15. We can talk on May 
20. Also, perhaps the meetings can include Mr. Herzog, the 
head of the Business Projects Division of 3M. Ray Lindgren 
is the project manager, Let ASCAP approach the publishers 
to go along with any deal ASCAP апа" 3i1 work out. We will 
try to come to a solution of the problems if we can. 


2 


7. 


— KELLMAN 
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Plaintiffs' Exhibit No. 133 


Excerpt from "Report to New York AGAC Counsel from 


the West Coast Committee" dated 5/11/67. 


RK AGAC COUNCIL FROM TII WEST COAST COMMITTEE ON ITS 
MEETING HELD MAY 11, 1967 E 476 
Present: HARRY RUBY ‘JIMMY McHUGH 
- RAY GILBERT HAROLD SPINA 
BRONJSLAW KAPER HARRY TOBIAS 
VIC MIZZY PAUL FRANCIS WEBSTER 


DONALD KAHN RAY EVANS 
GENE DcPAUL NED WASHINGTON 


Тһаве remarks immediately triggered similar complaints from 
-/ other members present, with speculation on the substantial amount of 


interest gratuitously accruing to publishers as a result of such delays. 


After heated discussion, during which members expressed dissatisfaction 
wilh AGAC legal counsel who, instead of proposing and implementing 
aggressive action toward publishers, or su; gesting methods of 


monitoring royalty payments, other than auditing (which is of 


РОР Ф езе ryza" GELD «а . =: “o Те ° 


After heated discussion, Vic Mizzy volunteered to go to 


TA New York at his own expense to present these matters before the 


Council. When in further discussion it was pointed out that the 
serious questions presented could not be ‘resolved over a lunch and, 
since a revision of organizational policy would require thoughtful 


and positive action by the Мем” York Council, it was the unanimous 


decision of the West Coast Committee members present that this statement 


be sent to New York and that the Council be requested to present its 
position and state what specific action will be taken on the following 


matters: 


Cs” Ae 5 55 
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й 5. What positivc action will be taken with regard to 3M? 
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Plaintiffs' Exhibit No. 134 


Letter dated 5/18/67 from Burton Lane to Vic 


Mizzy. 
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аа PAN i 
May 18, 1957 


To Vic Mizzy: 
Mn, 
Cuv" 5 “J 


I have studied the West Coast Committee report on its meeting 
held Mey 11, 1967. I was very disturbed by the tone of the report 
which must have reflected the atmosphere of your mecting. 


I will restrict my answere to the points made in the report. 
(1) Delinquency of payment оу The Big 3 and Aberbachs. I have 
just been informed by Sternie that copies of my letters sent to 
both publishers have been forwarded to you. These letters, 14 
you will note, are dated the dey before you held your meeting. 
I am also informed that Paul Francis Webster who claims ho re- 
ceived rogghly $5.17 from Miller Music (and I am quoting the 
report now) was inaccurate by a rather wide margin. Did I say 
wide? I meant infinite. Checking into this I was informed 
that his royalties were more than $13,000.00. 


(2) Regarding the 3M situation. When Miriam Stern was on the 
coast last year, she informed the West Coast Committee in the 
strictest confidence that we had taken steps to bring ASCAP and 
the 3M Corporation together so that they could negotiate a solu- 
tion to the problems that were keeping them apart. Aftar а песе- 
ing which was held here at our offices, (a meeting attended by 
Herman Finkelstein of ASCAP and Allen Arrow for the 3M Corpora- 
tion, witnessed by Eddic Eliscu and me,) Eddie and I were dis- 
turbed by some of the things said at that particular meeting. 

We arranged to meet with Stanley Adams at the ASCAP office. The 
meeting at ASCAP was witnessed by Ned Washington and we informed 
Stanley and Ned what had taken place at the meeting іп AGAC's 
office. I bring this up because I noticed that Ned Washington 
attended the West Coast meeting held on May 11, and yet there 

4s no mention of the fact that Ned was aware of what we werc 
doing to bring ASCAP and the 3M Corporation together.  Further- 
more, since that first meeting at our office between ASCAP and 
the 3M Corporation I have porsonally, on a half a dozen occasions, 
called Herman Finkelstein to find out what was happening. There 
аге problems here which we (that is AGAC) cannot control. All 
we can do is use our influence to help solve this problem. 


Тһе accusations in your report are completely unfounded. TI am 
referring to the statement and I quote " Another instance of 
counsel's defeatism and timidity was the 34 situation. It was 
the Committee's conviction that counsel's job is to challenge 
inequities to protect songwriters rather than to plead the case 
the adversary and conccde the battle before it is fought". 


the light of what I have told you and what you should have 
sady kaown. how саг that statement be justified? 


Cms- ws, teh AA Su 


Е 479 


We do not like having our legal counsel attacked waen there is 
' absolutely not one iota of justification for it. 


(3) The Nashville Situation. 


Long before Harold Spina brought the Nashville situation to our 
attention we had already been involved in making plans to do 
something ebout this. There is a complicated situation here 
involving ASCAP. We do not want сс do anything that might cast 

a bad light on ASCAP. We have been in touch with members of ours 
who live in Nashville and all I can say at this time is that the 
situation as described to you by Harold Spina is not quite accurate. 


Vic, I think I should call this particular point to your attention 
and I say this because the last sentence of your report states: 
"Phe Committce after questioning him at length, unanimously moved 
that Harold Spina, because of his very intimate knowledge of the 
problems of the writers in that city, be sent to Nashville to ге- 
cruit writers on behalf of AGAC." The West Coast Committce does 
not make policy. It can oniy recommend to the Council of AGAC 
action it wishes to have taken. It is the Council of AGAC only 
that can decide policy. Тһе Council of AGAC will consider the 
recommendation the West Coast Committee has made in wanting to 
send Harold Spina to Nashville and will let you know after our 
next meeting how we have decided. 


In the meantime let me restate what I have always felt and what 
the Council fecls most strongly. We encourage all suggestions 
from the Viest Coast Committee because we believe very strongly 
that our interests are one but we must caution you not to jump 
the gun and assume that we are not aware of what is going on. 

We are always open to constructive criticism when it is justified 
but being human we resent unfair and unjust criticism. 


My best personal regards to you and to all the other members of 
the West Coast Committee. 


Burton Lane, 
Presidcnt 


CBS v. А5САР 


Plaintiffs' Exhibit No. 135 


Memorandum dated 7/25/67 from Burton Lene to AGAC 


Coast Committee. 
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July 25, 1967 


MEMORANDUM TO WEST COAST COMMITTEE 


The report of the West Coast Committee mecting on 
June 28, 1967, at which the eight named members of the West 
Coast Committec were present, was taken up by our Council 
at its meeting on July 12, 1967. 


There are legal statements and citations which I 
have asked Leon Kellman to reply to. In response, Leon 
has sent me a memo dated July 17, 1967 and I am atatim a 
ссру to this memorandum. 


The view of the Council, which I have been asked 
to "transmit to you, is as follows: 


It appears to our Council that this memo is 
concerned chiefly with the idea of hiring a lawyer on the 
West Coast to furnish legal services to members of the 
association at association expense. First, if we could ао. 
this legally, we would be glad to undertake this (aside from 
the ratter of expense which is a serious problem and which 
we would have to go into at such time). But from Leon's 
memo, and from the situation as we have known it for a long 
time, nothing that has been said in ‘your report changes the 
situation that an organization such as ours cannot give 
legal services or pay for them for its members or anyone 
else. The American Bar Association has begun a movement 
which may result in changing the law on this subject and Leon 
has been in very close touch with this situation. As a mat- 
ter of fact, a draft of a report of the association on this 
subject actually has material referring directly to our 
association and based upon a letter that Leon has sent to 
them. 


I want b take very great issue with reference to 
"organization weaknesses of AGAC" on the first page of the 
report. Just what are these organizational weaknesses? We 
would also very respectfully like to know just what is meant 
by "a progressive and agressive Council in California" as 
distinguished from the group of excellent men who are now 
serving us as the West Coast Committce in California? We 


would also like to know just how financing would create or 


affect a "progressive and agressive Council in California," 
other than the desire of some of our mcmbors to hire some 

lawyer (perhaps the one who furnished the statements which 
are in your report). 


" е ae V e 


ESO 
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Р Prior to 1959, ме did not have a collection plan. 
Prior to 1959, we were an organization which had a uniform 
contract and which tried in various ways to protect the 
rights of our members and to establish effective relations 
with publishers, something that we have always done quite 
effectively, despite our legal limitations. Іп 1959, our 
Collection plan was adopted and in 1961 it became mandatory. 
Since that time, it has been a sonsational success. Our 
Collection plan is a unique and outstanding accomplishment 
and we are famous not only in this country but in other 
countries for what we have accomplished in this direction. 

It disturbs us here that in discussing AGAC you should ignore 
this accomplishment. Ме hope also that you appreciate the 
amount of time and effort on the part of our entire organiza- 
tion in developing and carrying out our collection plan as 
efficiently as it is done, 


If there is any othcr activity which you desire 
and which is not now being carricd on, and which can legally 
be done, we would like to know what it is. Any stronger 
activity which we carried on, would be an activity in which 
our members must join together and adopt a course of action 
from which none of them will deviate. This will be in violation 
of the anti-trust laws. You have only to look at the famous 
case of Ring v. Spina, in which Harold Spina was involved, 
to see that this is so, as the Dramatists Guild «г”ед it and 
was hurt as a result. á 


The matter of the 3M situation was previously 
brought up. We did a very effective job in this direction 
and the statements which we issued, we think, had great 
effect in causing publishers to reconsider this question and 
refrain from participating. Further, as we have informed 
you, we took important steps to bring 3M and ASCAP together 
and we have good reason to believe that progress is being 
made. We accomplished a great deal in this;respect. Anything 
else would have been illegal; 3M is a legitimate corporation 
engaged in a legitimate business. Our chief concern is that 
3M's signing agreements with individuai publishers concerning 
performing rights is inconsistent with the manner of doing 
business which writers prefer and publishers should prefer, 
that is, to receive performing royalties through performing 
rights societies, so far as that is legally possible. 
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I note a statement in your report about a 
"promised reduction in royalty collection fees." We are not 
aware of any promised reduction in the 45% fee. We believe 
that we did a magnificent thing in being able to keep the 
fee down to 45%. We do not see that it will. be possible іп 
the foresecable future to reduce the.fee below that sum. 
Indecd, by réducing the fee to 44% vo have put ourselves іп 
the position where we sometimes do not have the money we 
would like to have for activitios that ме feel we should be 
undertaking. Тһе Council, various committees, as well as our 
staff have excellent ideas to give further service to our т: 
members. However, we have to work within our limitations. 
-o vA financial resources represent our biggest limita- 
tión. : 


Recommendations can be made to the Nominating 
Committee, but when you urge that 7 California members be put 
on the ballot, this is 4% of the entire ballot. It is im- 
practical at this time (because it is not possible for us to 
. pay for transportation) to put on the ballot such a pre- 
dominant number of members vho could not attend Council 
Meetings. All of those whom you suggest are on the West 

Coast Committee. Your help, suggestions and constructive 
` criticism are conveyed to the Council through our exchange of 
Minutes and reports. : 


In connection with the copyright revision, we have 
played a most effective part. Our organization is highly 
thought of throughout the world, as Leon Kellman found when 
he vas а member of the United States Delegation to the Berne 
Convention in Stockholm last month, and also on his trip to 
London (which he paid for at his expense) to talk to music 
people there. Че have every reason to be proud of our organ- 
ization as the spokesman for the songwriters of this country. 


Our Council would very much like to know just what 
is meant by "notable lack of initiative by the organization 
in presenting forward-looking agressive programs." Aside 
from the idea of hiring a lawyer on the Coast and conducting 
activities which are in violation of the anti-trust laws, 
just what programs do you have in mind? I really would like 
to review this matter once and for all because I think that 
there has been a great deal of general language and a grcat 

“deal of cmotion which is not justified. 


BURTON LANE 
BL/cg 


П 
і 
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Plaintiffs' Exhibit No. 137 


Excerpt of кгроге of the AGAC West Coast Committee 


Meeting dated 5/10/66. 
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J REPORT OF WEST COAST COMMITTEE MEETING . MAY 10, 1966 . 12:00 Noon 


» 


sent: Committee Members: E Guests: 

re Sammy Fain e Eddie Beal 
Donald Kahn Bronislaw Kaper 
Sammy Lerner a . + Marry Tobias 
Jerry Livingston : ` 
Jimmy Mcllugh 
Vic Mizzy 
Don Raye 
Harry Ruby 
Ned Washington 
Paul Ғгапсіз Webster 


4 


That "song sharking" as ап unfair practice be spelled 
out in.the AGAC By-Laws and the question of publicizing 
specific cases be turned over to Leon Kellman to deter- 
mine the legality of using names. 


v/ Because time was running out and the agenda was too long to be covered 
in one meeting, members present requested that the balance of the meet- 
ing be devoted to the 3M problem. 


JS After lively discussion, during which Ned Washington presented the 
-vast discrepancy between Muzak and 3M payments and reported that it 
was his understanding that 3M's future was rather dim since they were 
having difficulty in negotiating for the big catalogues originally ' 
anticipated, and other members expressed their views, it was felt 
that no new or concrete proposals had been forthcoming from New York. 


8 
ا‎ Miel v 


The members scemed most anxious to have a report of the response, 
if any, from publishers to the letter sent out by AGAC. Also, it 
was suggested thac AGAC explore the possibility of deterring 3M 
through the tr:steeship hcld by some AGAC members of mechanicals, 
in addition to the bulk sales clause which, it was recognized, is 
applicable only on AGAC contracts which represent a fraction of 
those involved. Mr. Mclíugh reported that all these avenues had 
been discussed and weighed in New York, but that he had received 
no encouragement. 


e Committee strongly urged that the New York office submit a 
report on what action had been taken prior co the next West Coast 
Committee meeting the first week in June. 


ees 


CBS v. ASCAP 


Plaintiffs' Exhibit No. 162 


Memorandum dated 10/19/59 from Miriam Stern to 
Alan Shulman enclosing Lane-Bernstein letters 10/2/59, 


10/6/59, 10/14/59 and 10/15/69. 


Amr гъ тг е 
es 


ba (әк У даа 
Пом Yek i2, R. Y. 


моме CIRCLE 7-3559 LOUIS BCRNSTLIN, Prt SIOL NT CANLE ADDHE SS 
"DERNSTCIN"NI W YORK 
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SHAPIRO, BERNSTEIN G 


<А ус IROL: Storrs 


NO CONTRACT VALID UNLESS 
SIGNED BY AN OFFICER ОҒ 
THE COMPANY 


October 15, 1959 


Mr. Burton Lane, President 

American Guild of Authors and Composers 
158 West 55th Streei 

New York 19, New York 


Dear Burton: 


Thanks for yours of October 14th. Of course, I understand that you are now talk- 
ing about television synchronization, but your first letter did not say so. 


Now, as you well know, more and more television programs are being done on film 
and it looks like the time will come when there won't be much live television pro- 
graming. If we had to contact writers for permission every time a song was going 
to be done on television, we would eventually find ourselves out of business. Th 
producers who contact us want fast answers, and in any number of cases where we 
stalled them while waiting to contact writers for their consent, when we gui back to 
the producer (promptly after receiving the consent of the writers), we were told to 
forget about it because he used something else in the meantime. 


We usually try to get a good fee, but sometimes we make no charge in order to get 
more performances. Please bear in mind that the authors and composers who come 
into our office are desperately hungry fcr performances, which means money from 
ASCAP. А good number oí writers have urged us to get them these performances and 
stop worrying about the AGAC technicalities. Even so, 19 out of 20 writers would 
gladly give us any authorization in writing, but since we are dealing with several 
thousand writers, it becomes a difficult job to be so technical. 


I don't understand why this matter was brought up. 


Sincerely yours, 


) 
ү „А aw 
= © Мадиш» Bérnstei 
è “ t 


) 
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OCtober 14, 1959 


Mr, Louis Bernstein 

Shapiro, Bernstein & CO., Inc. 
666 Fifth Avenue 

New York 19, New York 


Dear Louis: 


I have received your letter of October 6 
concerning television licenses, 


Apparently you misunderstood the AGAC 
letter of October 2, which refers to licenses 
485000 by publishers and not to those granted 


by А5САР, 


The ASCAP licenses relate only to non- 
dramatic public performances for profit. Row- 
ever, publishers have been issuing licenses for 
the recording of songs on film or tape which is 
designed for use on television programs. Since 
the making of such recordings does not come 
within the ASCAP licenses, the consent of the 
writer is required under the SPA Agreement. 


Trusting that this clears up the matter 
for you, I an 


Sincerely, 


Burton Lane 
President 


“ 
„more CIRCLE 7-3559 


NO CONTRACT VALID UNLESS 
SIGNED OY AN OFFICER ОҒ 
THC COMPANY 


SHAPIRO, BERNSTEIN & СО. Inc. 


сл ус Irbi she Yrs 


LOUIS DETINSTUIN,PmcsocWwT 


Mr. Burton Lane, President 
Атейсап Guild of Authors and Composers 


158 West 55th Stree 


New York 19, New York 


Dear Mr. Lane: 


CABLE ADONE $5 
“SCRNSTEIN "NEW YORK 


f vw 0 DRI Sy 7 | 
12) еге р Умен, Е 
Н ЕЯ 

, ! 


October 6, 1959 


I have several of your circular letters of October lst, 
and I cannot imagine that you dictated this letter. 


Every writer and publisher member of ASCAP has given 


ASCAP the right to grant permission to use on television, songs written 

Now you say tnat "some publishers have issued 
licenses for television use of a song without first obtaining the writer's 
written consent thereto", 


or published by them. 


If we were to ask the writer's consent for the million 


or more performances a year that we get, we and the songwriters 


would be out of business. 


lb/tjg 


Cordially yours, ,^ 
----- F. $ ж-е 


LU 


Louis’ Bernstein 


There must be some mistake. 


فو 


CBS v. ASCAP 


Plaintiffs' Exhibit No. 405 


Blanket Network Television License Agreement 


between NBC and ASCAP, cated 1/10/58 as of 1/1/58, covering 


the period 1/1/58 through 12/31/61 (furnished by ASCAP as 
Exhibit M in connection with ASCAP Answer, dated 6/30/70. 


to CBS Interrogatory 28). 


BLANKET NETWORK TELEVISION LICL 


AGREEMENT made vetwcen AMERICAN SOCIETY OF 
COMPOSERS, AUTHORS AND PUSLISIIERS (herein referred iu 


аз "SOCIETY") and NATIONAL L20ALCAS2iZG СОРУ, 229, 


tom A 


H=- en + 
dsb epo Сус ) 


а Dciavaro corporation (herein referred to as 
as follows: 

l. A. SOCIETY grants to LICENSZEE and 22С62Л522 
accepts for a period commencing as of January 1, 1959, 
and ending December 31, 1961, a license to perform pus- 
11с1у or to cause to be performed publicly in tne Univcå 
States by television broadcasting on LICLNSEE'S network 
television programs over or through any and all of 
LICENSEE'S affiliated stations, non-draaatíc рогГого- 
ances of the separate musical compositions heretofore 
сору ‘ighted, composed or written by those members оѓ 
SOCIETY listed in Schedule "A" attacned hereto (as the 
same may be augmented from time to time) and now or 
hereafter during the term hereof in the repertory ог 
SOCIETY, or hereafter during the term hereof copyricutce 
composed or written by such members of SOCIETY, or o2 
wnich SOCIETY shall have the right to license such per- 
forming rights. As additional members of SOCIZZ7 nere- 
after grant to SOCIETY the right to license perrormances 
by means of tclevision broadcasting, such additiona. 
members will be added t hove liste in Seneduie "А" 
as of.tho dato upon which SOCIETY acquires suon 42,052. 


» 
4 
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B. So long аз LICENSEE shall fully perfora 


each and all of its obligations hcroundcr, SOCIETY Vili 
not interfere with the transmission of LIOENSSZE!S network 
tolevision programs to television broaccasting stations 
located in countries outside the United States; but 
nothing herein contained shall be deemed to grant t 
television broadcasting station outside the Unitea 
the right to perform the compositions licensed ncreuncer 
it being understood that such foreign stations must od-. 
tain licenses from the owners of the performing rignts 
in the country in which such foreign stations are located. 
s C. This license does not extend to or ín- 
clude the public performance by television broadcasting 
or otherwise of any rendition or performance o? (a) any 
opera, operetta, musical comedy, play or like procuction, 
as such, in whole or in part, or (b) any composition 
from any opera, operetta, musical comedy, play ог lixe 
production-iwhether or nov such opera, operctta, musical 
comedy, play c^ like production was presented ол the 
stage or іп mnc*ion picture Гога) in a manner which re- 
creates the performance of such composition with sub- 
stantially such distinctive scenery or costume as Was 
used in the presentation of such opera, оре’ есча, 
musical comedy, play or like production (whether o 
such opera, operetta, musical comedy, play ог 14хс pro- 
duct.on мав prescntcd on the stage or in motion picturs 


4 


form); provided, howcver, that the rights granted 
LICENSEE under this agreement shall be deemed to inciude 
a grant of the right to make non-dramatic performances 
of compositions liconsed hczoundor by tho toloviloion 
broadcasting of a motion picture containing such com- 
positions if the rights in such motion picture other 
than those licensed under this agreement have been 
obtained from the parties in interest, 

Nothing herein contained shall be deemed to 
license the public »erformance by television oroad- 
casting of;dramatic performances. Any performance of 
a separate musical composition which is not a бгакачі с 
performance, as defined herein, shall be deemed to be 
а non-dramatic performance, For the purposes of this 
agreement, a dramatic performance shall mean а рсггогп- 
ance of a musical composition on a television program 
in which there is a definite plot cepicted by action 
and where the performance of the musical compos Sion 
1s woven into and carries forward the plot and its 
accompanying action. Tne use of dialogue to estab- 
lish a mere program format or the use of any non- 
dramatic device merely to introduce a performance 
of a composition shall not be деспей to make such 


performance dramatic. 


The definition of the terms "dramatio" and 


"non-¢ amatic" performances contained in this Sub- 
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рагаргарһ "C" are purely for the purposes of tnis 


agreement and for the term thereof and srall not be 


binding upon or prejudicial to any position taxen by. 


either of the parties subsequent to the expiration 
thereof or for any purpose other than this agreement, 

D. Except as expressly herein otherwise 
provided, nothing herein contained shall be construed 
as authorizing LICENSEE to grant to others any right 
to reproduce or perform publicly for profit by any 
means, method or proc?ss whatsoever, any of the musical 
compositions licensed hereunder or as authorizing any 
receiver of any television broadcast to perform publicly 
or reproduce the same for profit, by any means, method 
or process whatsoever, 

E. "The United States" as used in this 
agreement shall be deemed to include its territories, 
dependencies and possessions during the term hereof, 
including but not limited to Puerto Rico, Alaska, Hawaii, 
Virgin Islands and the Canal Zone. To the extent 
and so long as SOCIETY has and directly exercises 
right to license the non-dramatic public performance of 
musical compositions by television broadcasting.in the 
Republic of the Philippines, the *?rm "Tne United States" 
ав used in this agreement shall ;'" lude such Republic. 

2. А. No license is hereby granted to broad- 


cast programs over any station unless such broadcast із 
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given on such station as part of a network television 


program of LICENSEE. LICENSEE agrees to furnish to 


` 


SOCIETY upon the execution of this agreement a list of 


all LICENSEE'S affiliated stations and to furnish on or 
before the tenth day of each month additional lists 
showing all LICENSEE'S affiliated stations as of the 
last day of the preceding month, 

B. "Network television program" as usec 
in this agreement shall be deemed to mean a program, 
whether or not such program shall include visual material, 
broadcast over two or more of LICENSEE'S affiliated 
stations simultaneously or by so-called "delayed" or 
"repeat" broadcasts (sometimes known as "rebroadcasts"). 
A network television program of LICENSEE may be origin- 
ated at or by any affiliated station broadcasting such 
network television program regardless of the manner, 
means, or method of such origination. ‘LICENSEE'S net- 
work television programs may also so originate in any 
place other than at such stations whether or not such 
other place is licensed to perform publicly for profit 
the compositions licensed hereunder, but nothing herein 
contained shall.be deemed to grant a license %0 such 
place itself (or to the parties responsible for the 
performance therein) Гог the public performanoe for 


profit in such place of any ouch compositions. 


C. "LICENSEE'S affiliated static: or 
"affiliated stations" as used in this agreement shall 
be deemed to mean all television broadcasting stations 
іп the United States which regularly broadcast LICENSEE'S 
network television programs or which appear оп LICZi 5245 
network television rate cards and which (а) are intercon- · 
nected with LICENSEE'S television network by co-axial cavle, 
wire, television relay or any other means whatsoever, or 
(о) pending the availability of such means of interconnect- 
ing the stations with the network at an expenditure which is 
not unreasonable in comparison with the cost of intercon- 
necting LICENSEE's other affiliated stations, are parties to 
non-interconnected affiliation agreements with LICENSZZ. 
Such stations shall only be deemed to be affiliated stations 
so long аз they regularly broaccast such programs or appear 
on such rate cards, as the case пау be, All television 
broadcasting statioas in the United States which are owned 
and operated by LICENSEE and which broadcast LICENSzz' 
network television programs shall be deemed to be affiliated 
stations Гог the purposes of this agreement, whether ог not 
they appear on LICENSEE'S network television газе cards. 

D, “LICENSEE'S occasional affiliated 
:5510ns" as used in this agreement shall be deemed to 
mean television broadcasting stations not on LICENSEE'S 
television notwcrx rate cards to wnich LICENSEE iniy 


supplics network commercial television programs on the 


specific request of sponsors or to « ich LICENSZE са1у 


supplies occasionai — " sustaining telcvision pro- 
grams of such national or public scope as a Presicentiai 
address or inauguration, addresses by internationally 
ф.:...:.... governmental officials, а Eucharistic Congress, 
the launching of a battleship, or other sustaining tele- 
vision peograns of equal public importance in tne puolic 
interest, and such stations shall be deemed to be 
affiliated stations of LICENSEE solely Гог the purpose 
of such network commercial television programs «v. such occa- 
sional network sustaining television programs, а: the case 
may be, and shall not be deemed af? ilia ed with LICENSEE 
for any other purpose. : 
3. А. LICENSEE agrees to furnish to SOCIETY 
during. the term of this agreement a list of all musical 


compositions (ог, ‘at the option of LICENSEE, a list of 


В E musical compositions licensed hereunder) broadcast 


on network television programs. of LICENSEE, showing the 
stations over which such programs are broadcast, the 
title of each composition and the composer and author 
thereof, and а brief notation of the scenery and costumes 
used, ity . 

В. At the request of SOCIETY, LICZNSEE 
will furnish to SOCIETY the dialogue, {г агу, used in 
specified programa. SOCIETY will only ask for dialogue 
wnere it 18 reasonably necessary Гог its purposes. In 
cases where dialoguc is only available in recorded form 


4t will be sufficient for LICENSEES to permit SOCIETY to 


screen the recording. When the dialogue is avaílabic 

in written form in any of the cities where SOCIETY has 

an office and it is inconvenient for LICENSEE to maxe 
an additional copy, it will be sufficient 47 LICENSZZ 


permits a representative of SOCIETY to examine the Tile 


copy of the dialogue at LICENSEE'S office.  LICENSEZ 


will have no obligation to furnish SOCIETY with dialogue 
in cases where it does not have within its control 
either a written or recorded version of the dialogue. 

С. With respect to motion pictures broaá- 
cast on network television programs of LICENSEE, LICEX- 
SEE'S obligations under Sub-paragraphs "A" and "B" of 
this Paragraph "3" shall be deemed to have been complied 
with if LICENSEE shall identify the picture for SOCIET 
by its title, the name of the producer where availabie, 
and the copyright notice contained therein where avaii- 

" able, and shall show tne stations over which such programs 
are broadcast. If SOCIETY does not have а music cue 
sheet for such picture, and LICENSEE does have such а 
sheet, LICENSZZ shall make such music cue sheet availabie 
to SOCIETY for examination at SOCIETY'S request and 
SOCIETY shall return such sheet to LICENSEE promptly. 

D. Тһе provisions of Sub-paragraphs "B" 
апа "C" of this Paragraph "3" shall not limit LICENSZZ'S 

. obligation to cooperate with SOCIETY in connection wit: 
any claim, demand or action referred to on Paragraph "9A" 


of this agreement. 


$. А. The members of SOCIETY shaii have the 
right, at ere tine and from time to time, in good faith, 
to restrict the television broadcasting of compositions 
from musical comedies, operas, operettas and motion pic- 
tures, ог any other composition being excessively Ъгоаа- 
cast, only for the purpose of preventing harmful effect 
upon such musical comedies, operas, operettas, motion pic- 
tures or compositions, in respect of other interests uncer 
the copyrights thereof; provided, however, that the maxi- 
mum number of compositions which may be at any time thus 
restricted shall not әнібей 750 and moreover that limited 
licenses will be granted upon application to SOCIETY en- 
tirely free of additional charge аз to restricted compo- 
sitions, if and when the copyright owners thereof are 
unable to show redsonable hazards to their major interests 
likely to result from such television broadcasting; and 


provided further that such right to restrict any such com- 


position shall not be exercised for the purpose of per- 


mitting the fixing or regulating of fees for the re- 


cording or transcribing of such composition; and 
provided further خف‎ 40 no case shall any charges, 
"free plugs", or other consideration be required in 
respect of апу .permission granted to perform a re-. 
stricted composition; and provided further that in 
no event shall any composition, after tne initial 


television broadcast thereof, be restricted for the 
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purpose of confining further television broadcasts 


thereof to a particular artist, station, network or 


program. 

В. SOCIETY reserves the further right, at 
any time and from time to time, in good faith, to re- 
strict the television broadcasting of any compositions, 
over and above the number specified in the previous рага- 
graph, only as to which any suit has oeen brought or 
threatened on a claim that such composition infringes 
a composition nut contained in the repertory of SOCIETY or 
on a claim by a non-member of SOCIETY or by a member по 
listed in Schedule "А", as the same may be augmented 
from time to time, that SOCIETY does not have the right 
to license the public performance of such composition 
by televisica broadcasting. 

5. А. In consideration of the license herein 

granted, LICENSEE agrees to pay to SOCIETY the following: 
а. SUSTAINING FEE: For each calendar month 

during the term hereo? a sum of TWELVZ AND 

50/100 DOLLARS ($12.50) for each of 

LICENSEE'S affiliated stations. No sus- 

taining fee will be paid hereunder for 

LICENSEE'S occasional affiliated stations. 


COMMERCIAL FEE: In addition, a sum equal 


^ + ЕЗ 
2-1/2% Oi its 


after dcductions" 


used in thís Halil be deemcd to 


^ , 


amount paid for the use of television broadcasting 

Гог LICENSEE 

less any advertising agency commission Lot to exceec 25 
actually allowed to a recognized acvertising agency nov 
owned or controlled оу LICENSZZ “n the case of co- 
operative programs, by th | i; station allowing such 
commission. 


C. The "T ipts from sponsors after 


deductions" as used in this 2 shall be беслсб to 


mean net receipts from ; s tne sum of the Zollow- 


ing deductions: 
а. The amount paid оу LICENSES to the 

American Telephone and Telegraph Company, ог any othe 
common carrier, ^or the facilities usec by LICENSEE atv 
any time during the term hereof in interconnecting 

ICENSEE'S affiliated station than its 60048 
affiliated stations nic} : supplies occas- 
ional network sustaining television programs) for the 
purpose of broadcasting tworx television programs. Іп 


the event that LICZ 'Z obtains facilities for the inter- 


connection of such affiliatce stations Гог such purpose 
from any source other than tne American Telephone anc 
Telegraph Company or any other common carrier, then the 
cost to LICENSEE of such other 

be deductible. In the event that 

own facilities for the interconnection of suc 

stations for such purpose, then tne cost to LICZN 
furnishing and operating such facilities shall like- 
wise be deductible, but in no event shall such Cecuc- 
tion exceed the amount which would have been deductidie 
47 common carrier facilities had been used for such 
purpose, 

b. Tne actual cost of raw stock and pro- 
cessing of recordings of LICENSEE'S network television 
programs by so-called кіпезсоре recordings (or other 
means used for tae same purpose) for the purpose o7 
furnishing such recordings to affiliated stations with- 
in the scope of contained in the 
letter attached as Exnibit "5" to the Network Leiter, 
and of transporting such recorcings to affiliated 
Stations, less any amounts paid by such affilia 
Stations to LICENSEE for such recordings. 


с. A Sales commission on the net receipts 


from sponsors equal to 15% of such net receipts. 
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D. Тас icr “gross amount рад Гог час use 


ctc! 


of television broadcasting facilitics for LICENSZE'S 


network televi. x 53" а: sea in this agreczczc 


shall be deemed vean ауа mace (wactaer in 


money or іп any other form) i penalf of the 
sponsor of each program Zor the use о? LICENS=E'S 
television broadcasting Га 4ties Гог all such net- 
work television programs, after Geducting oniy rave 
card discounts, quantity and/or frequency, actually 
allowed, and whether such payment shall nave deen 
made directly to LICENSEE or to any other persons, 
firms or corporations. Where merchandise, services ог 
any thing or service of value 45 received іп lieu of 
cash consideration for the use of LICENSEE'S network 
television broadcasting facil ties, the same shall be 
described and the reasonable value thereof determined 
and accounting made to SOCIETY upon the sane pasis as 
4f a regular billing had been mace by LICENSEE therefor 
іп a sum equal to such reasonadle value which “n no 
event shall be deemed to exceed LICENSEE'S prevailing 
published card rate for such teievision broadcasting 
Гас111<%с5. 

E. No payment snall be requires nereunrcer 


with respect to bona fide charges for the use o? facil- 


4ties furnished by LICZNSEZ to sponsors other than Гог 
time on the air, as such, ргоуібсс: 
а, tnat such charges аге itemized separ- 


ately when billed to the sponsors or their advertising 


agencies; and 

b. that such charges аге in adcition vo 
LICENSEE'S published applicable card rate (less арр2:с- 
able rave card discounts, quantity ага/ог frequency, 
actually allowed) for the use of LICENSE='S televisio: 

roadcasting facilities 4. e., time on the air) for ine 

actual broadcast. | 

For the purpose of this Sub-paragraph "=", 
there shall be incu iuded in tne term “LICENSEE'S pubilsnec 
applicable card rate (less applicable rate card discounts, 
quantity and/or frequency, actually aliowed) for the use 
of LICENSEE'S television broadvasting facilities (1. è., 
time on tne air) for the actual broadcast" charges for 


facilities normally required at LICENSEE'S television net- 


work as a bona fide minimum for the television broaccast of 


а live studio program or a film program, as the case may ve, 


^ 


excluding bona fide crarges for rehearsal provided that trey 


comply with the requirements of subdivisions "a" and "о о 


нс!" 


this Sub-paragraph E. 


(t F. а. Co-operative programs are prograns 


wnicn are furnishcd ру І2С245>ЕБ 
tions under an arrangement 
oroadcast sucn programs on 
coz-ercial 


regional ог nation j ( г contracting 6згес%2у 


with such affiliated its representative for 


the incorporation the commercial credits of such ád- 
vertiser into the program as broadcast by such affiicated 
station. For tne purposes of tnis agreement only, ana 


ee 


with: ut prejudice to tie position of SOCIETY or LICENSZ 
or of its affiliated stations as to the status of co-oger- 
ative programs under SOCIETY'S non-visual broadcasting 
licenses, such co-operative television programs of LI- 
CENSEc shall be deemed to be LICENSEE'S network television 
programs covered by this agreement. 

b. In the case of co-operative 
programs the term "gross amount paid for 
television brcadca 
network television 
Shall be deemc.' to 
rates therefor applicable 
sponsors (local, regional 
and to the periods occupied by co-operative 


tne respective affiliated stations wher 


are comnercially sponsored, after deducting only rave 
card discounts, quantity and/or frequency, actually 
allowed, except that in the case of pacxage sales o2 

time and talent combined, the rate card discounts, quantity 
and/or frequency, to be deducted from the rate card rates 
shall be those applicable, in accordance with such affii- 
iate's rate card, to each of tne particular sponsors 
(local, regional or national, as the case may be) to 

whom such package sales are made and to the periods 
occupied by such co-operative programs at the respective 
affiliated stations where the programs wnich are the sub- 
ject of such package sales are commercially sponsored, 

as certified to LICENSEE by sucn respective affiliates. 

с. LICENSEE agrees that a condition of its 
supplying co-operative programs to any affiliated station 
with the right to sell such co-operative programs local- 
ly shall bd that SOCIETY'S right to audit the booxs of 
such affiliated station under any local television 
agreement between SOCIETY and such affiliated station 
Shall be deemed to ; matters specified in 


“+ 


subdivision and алу acvez- 


tising agency commission dc 


the provisions of Sub-paragrazh "L^ 


with respect to such affiliated station in connection 


with LICENSEE'S co-operative programs. In the event thet 


such audit establishes tnat any certification by any 


affiliated station pursuant to subdivision "p" 


nu nv. ^ 


Sub-paragrapn "P", or to Sub-po.ragrepan 3 о: 


Paragraph "5", is incorrect, the amounts paid SOCIZTY 
by LICENSEE based upon such certification shall be 
correspondingly adjusted, but no such adjustment siall 
be made as to broadcasts made more than thirty (30) 
months prior to receipt of notice from SOCIETY that 
a discrepancy exists between tne amounts paid and 
payable hereunder. with respect to such broadcasts. 

б. -No payment shall be required here- 
under with respect to any sums received from 
network television programs of LICENSES, пог shall алу 
payment be required with respect to broadcasts of 
LICENSEE'S network television mS over or 
through stations located outsice tne United Staves, 
and such foreign stations are not 2 геру granted any 
right to perform the compositions licensed hereunder. 

Н. No payment shall be required here- 
under with respect to a network conzercial television 
program of LiCZNSZZ prescntcd by з motion picture ог 
by transcription if a license has been granted by 


SOCIETY (as distinguished from its members) at the 


source to perform on such network commercial teic- 
vision program by means of such motion picture or 
by such transcriptic., as the case may be, the 
musical compositions embocied “асгсіп. 


I. If any network television pro 


gran 
of LICENSEE produced soiely for broadcasting purposes 5 


presented іп а studio, auditorium or hall where ап 
audience is admitted free of charge, or where the envire 
admittance charge is paid to an eleemosynary institution 
which shall request a gratuitous license from SOCIETY, 
no additionai royalties or fees shall be charged by 
reason of the presence of such audience. 

6, A. AS to SUSTAINING FEE, LICENSES shall 
on the twentieth дау of eacn month during the term ог 
“his agreement pay to SOCIETY the montaly SUSTAINING 
FEE payable by LICENSEE to SOCIETY hereuncer and such 
payments shall be accompanied by statements setting 
forth the basis upon which the computation is mace. 

В. As to COMMERCIAL ЕЕЕ, LICENSES shali 
render monthly statements to SOCIETY on or before the 
twentieth day of cach month covering the period 
of the preceding calendar month, on forms 
supplied gratis by SOCIETY, with respect to all 57955 


amounts paid for the use of tolevision broadcasting 
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facilities for LICENSEE'S network television ргосгало, 
and also showing all decuctions in order to arrive а% 
"net receipts from sponsors” and "net receipts from spon- 
sors after deductions" as 5creín provided, without excep- 
соп, and the percentage thereo: )ayaole to SOCIETY, which 
Statements shall be accompanied by ге tance due SOCIETY 
under the terms hereof. 

С. Accountings aná payments shall be mace on 
a billing basis, with a right of deduction or rebate for 
bad accounts and discounts allowed or rebates paic. All 
billings made subsequent to the termination of this agree- 
ment with respect to network television broadcasts rade қ 
during the term hereof shall be accounted Гог by LICENSEZ 
а’ and when such billings are made by LICENSEE. 

T. SOCIETY shall nave the right, by its duly 
authorized representatives, at any time during customary ] 
business hours, to examine the booxs and records of ас- 
count of LICENSEE only to such extent as may be necessary 
to verity any statement oZ accounting required pursuant 
hereto. SOCIETY зпа11 consider all data ard informa- 
tion coming to its attention as а result о? any such 
examination of bdooxs and records as completely and 


entirely confidential. 


8, Upon any breach or default by LICENSES of 


алу terms с sac rciating “0 tne reports, ic- 


--........ 


counvings ог payments гсацогса vo ос mace by 11025522, 
SOCIETY may give LICENSES vairty (30) days! ^n 
writing to cure such breach ог default, апа in the event 
that such breach or- default has not been cured within 
said thirty (30) days, SOCIETY may then promptly tera 
inate this license. 

SOCIETY agrees to indemnify, save‏ د 
_LICENSEE, its affiliated stations, sponsors anc th‏ 
tising agencies, its and their artists, and each ог tnez‏ 
harmless, and defend LICENSES, its arfiliated stations,‏ 
sponsors and thei * acvertising scintilis. 165 and tneir‏ 
artists, and each of them from and against eny claim, бесш‏ 
or suit that may be made ог brought against inem‏ 
them with ress 1 to performances given on LICENSEE'S‏ 
network television programs during the term hereof in accorc-‏ 
ance with this license of (a) "cieareá compositions", ог‏ 
(b) musical compositions heretofore copyrighted, composed ог‏ 


written by members of SGCIETY listed in Schedule "А" as aus- 


mented from е to time and now or hereafter “uring w.2 


term hereof ] ; ^ SOCIETY) ог (с) musical 
compositions hereafter Curing © a hê? py "ignited, 
composed or written by such members of SOCIETY, 


musical compositions which SOCIETY shall hereafte 


- e nme 


in writing to LICENSES as musical compositions COPY CC, 
composed or written by such гспосго of 50СІШ ald 12024326 


^ 


іп SOCIETY'S герсгсогу Гог the purposes of this agreement, 


ог (c) musical compositions "àeczed to de inclucec in VLO 


repertory of SOCIETY" in ассо `С2псе wita the .provisicas 


Sub-paragrapn 'C" of this Paragraph "9", In the even 


service upon LICENSEE of any notice, process, pipe ог 

ing under which a claim, demaná ог action is made ог осш 
against LICZNSEZ on account of ai, such matter as 45 nerein- 
above referred to, LICENSL. shall promptly give SOCIETY writ 
ten notice thereof anc simu tancously th rewt th Gelive> 
SOCIETY any such notice, process, paper ог pleading, ог 
thereof, and SOCIETY at its own expense shall have soie 
charge of the defense of any such action or-proceecings 
LICENSEE, however, shall have the rignt to engage C 

of its own, at its own expense, who may parvicipate zn 

the defense of any such action or proceeding and with 

whom counsel for SOCIETY shall cooperate,  LICZNSZZ 

Shall cooperate with SOCIETY in every way in the cefense 


“ОГ any such action or procecding, and in any appeals 


that may be taken from any judgments or orders елтсгсб 


therein, and shall execute all pleadings, bonds or other 
instruments, but at the sole expense of SOCIETY, taat 


may be required in order properly to defend and resist 


saken therein. In the event о? tn 
SZZ of any notice, proccss, paper от piecéeéing unce> 


which а сігіп, Gemané or action 15 mace ог pegun a2-insV 


LICENSES on account of the performance on LICENSZ! S 


networx television programa of агу musicai conposit.on 
(other tzan a “cleared composition") containeé in the 


repertory of SOCIETY but not heretofore or ле 
duri с tne term hereof copyrzigntec, composed ог Written 
oy members of SOCIETY anc not certified оу SOCIETY as 
musical composition copyrigs.tec, composed ог written oy 
members of SOCI=ETY, SOCIETY agrees at the request о 
LICENSEE to cooperate with and assist 12025522 ir the 
defense of any such action ог proceecing, and in any 
appeals that LICENSES ray elect to take from any jucs- 
ments or orders entered therein. 
B. AS used in this Paragrapa "C", а "cleared 

composition" shall mean any composition in the repertory 

SCCIETY, not copyrighted, composed or written by а 
member of SOCIETY, which SOCIETY shall have novifiec 
LICENSEE iS a composition with respect to which 50С6:227Ұ 
45 willing to ігбегсліГу LICENSES, provided 9 
formance of suth composition shall be mace on the specific 


network television program of LICENSES for which a сісаг- 


5 


shall have been given oy SOCIETY; provicec 


ә 


4 4- 


ап tae event ‘that SOCIETY notifies 
г such a 
Such composition 
shall thereafter be гедагбеб as а "cleared composition” 
until such tíme аз SOCIETY shall rescind such clearance, 
C. For the purpose of this Paragraph "9" 
only, any musicai composition (other than a musical cozpo- 
sition or group of zu - sitions expressly ехсерхуес 
therefrom or that m 1 л; 7 the oper- 
ation о: Para 1 L" nereo?) which is listed ino 
tne perforated sneets xnown zs ine 
previously furnished оу 
SOCIETY to LICENSEE, or 
(b) tne bound volume entitled "ASCAP 


Incex 1952", or 


(с) the bound volume entitled "ASCA? 


as the same may have seen re j heretofore ог &s the 
Same may hereafter be revised, as nus composition 
2 SOCIETY 


listed nec › ; a5 SU aia осоегв 


may oc 


E 


shall have the right to make reasonable revisions in 
such Indices from time to time, proviced, however, that 
no such revision and го exception reZcr2có to above shali 
be effective as to any broadcast о? LICENSEE'S гезкогх 
programs made, ог Gelayec ог repeat broaccasts thereof 
scheduled, prior to the date on wnich LICENSES shall 
have received notice of such revision or exception. 
Nothing ii :his Sub-paragrapn hall be deemed to: 
linit LICENSEE'S rights or to limit or affect LICZNSZE'S 
cvli, ations to pay the license fees payable under this 
agreement ог to limit SOCIETY'S obligations to indemnify 
as provided in Sub-paragraph "A" of this Paragraph "9". 
D. The provisions contained in this Para- 
graph "9" snail apply to LICENSEE'S affiliated stations, 
sponsors and their advertising agencies, and its or their 
artists, as to LICzNSZZ'S network televisic 
with the same effect as if in сасп instance there had 
been added to "LICENSEE" the words "its affiliated sta- 
tions, sponsors and their acvertising agencies, its ana 
their artists, and each of then." 


^w 


> 
с, 


10. SOCIETY agrees cu 


ri 
maintain for the service of LICENSEE 


SOCIETY'S present repertory of compositions copyrighted, 


comnosed or written by present mc-bers of SOCIETY, list- 
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ed in Schedule "A" as such list ОГ present members may 

be augmentec from time to time. In case there sha: 

be а ‘substantial Eiminution, ty reason of action by 
SOCIETY or апу such members, іп the use wnich LICENSES 
may make of tompositions copyrigntec, compose ог written 
by such mencers of SOCISTY as compared to the use which 
LICENSEES customarily has becn permitted to make of such 
compositions prior to the actuar execution of this agree- 


mens or in case there snall Ос a substantial Giminution 


ә mM 


composed ог written by present members of SOCIETY listec 
in Schedule "A" as such list of prescnt members may be 

&Bugmentecd fron time to time, LICENSEE may ive 50С:27Ү 
о 


thirty (30) бау! nocice in writing to cure such substan- 


tial diminution an tne evens taat such substantial 


4 


олтілм%іоі in use or repertory has not been cured within 
said thirty (30) cays, LICENSEE may then promptly tera- 
inate nis agreement. If LICENSES does not so termine 
tne right to obtain a reduction, 
2, in the percentage payable or. its 


" Е 4 


nes receipts from sponsors ater decuctions" proportion- 


` 


ate to such substantial diminution in use ог repertory. 


In the evens tnat (a) such a substantial dimin- 


- meee 


ution in use or repertory 22221 have occurred and LICZNSZZ 


іп SOCIETY'S present repertory of compositions copyrighted, 


ғ 


ғо 
C^ 


shall have notificd 502127/ thercor, ала (ы) SOCIETY chall 
not have cureé such diminution within thirty (30) cays 
thereafter, and (с) SOCIESY and LICZNSEZ shall be uncle 
to agree within such thirty 2) cays either аз to tne 
existence of such a diminution as would justify а cecreace 
in the license fees payable ncrounder ог as to tac гррго- 
priate reduction in the percentase payable on LICZNSZZ!'S 
"net receipts from sponsors after Geductions" by reason 


of such д \inution, and (d) LICENSES shall not have term- 


inated this agreement as herein provided, the controversy 


shall be dezerminea by arbitration as herein provicec. 

In the event that such a substantial diminution 
in use or repertory shall have been determined to exist 
as herein provided апа whercafter SOCIETY shall have cured 
such diminution, SOCIETY shall have the right to obdvain, as 
herein provided, the restoration of any recuction inercto- 
fore пабе in the license fees payable under this ag 
by reason of such diminution. In the event that 500152 
shall notify LICENSEE tnat in SOCIETY'S opinion any sub- 
stantial diminution in use or rcpertory shall pave been 
cured and within thirty (30) days tnereatter SOCIETY апа 
LICENSEE shail be unable to agree as to whether ог not 
such diminution shall have deen cured, the controversy 


shall be determined by arbitration as herein provided., 


Any гкагё о? the ir 
any controversy sudmitsce to ration under 


1- a mortalities ...4 - te < a 
graph "10" ana recucing xe” toring tne perce 


-ч..... 


able оу LiCzNSZz nereunc snail oe c22eciiv К ее 
shall be tne later of (а) the Gate ол which LICENSZ 
or SOCIETY, as the case may dc, shall have given vie ovner 
notice of such sui IRIAN г repertory 
shall specify as the date on which such inin- 
ution occurred was Cv 
In case any controversy is determined ty 
гоуідес above, such 
conducted unc ursu to tne laws of tne State ог 
tae provisions of Paragraph 
"11" hereof., 

Іп case the c t snail cevermine nav 
there has deen such а su Giminution іл use ог 
repertory and shall make an award reducing the percentage 
payable by LICENSEE on its "net receipts from sponsors 
after deductions", the recuction in such percentage pay- 
able by LICENSES mace by such award shail іп no event de 


spation in such percentage раугса%55 


of the рчо220лсг mon ог members of SOCIETY whose cata- 


logue or catalogues shall Lave been the subject of such 


—À --- 


substantial diminution in use ог repertory. The partici- 
h 


pation of such publisher member ог пәгоег5 in such per- 


LI 


centage payment е by LICENSEE nereunócr 50321 be Come 
to be the same percentage of such payments ty L2ICZNSZZ аэ 
the percentage which such рио]: лег member's ог zezbers! 

from SOCIETY in respect of television distrisution 
fox 42 year immediately preceding shall bear to tne 
entire distribution of royalties in respect of television 
by SOCIETY to all of its publisher members during suck 
year. 

11. In the event taat during the term of 
agreement there is to oe determinec оу arbitration here- 
under whether there has been such а substantial diminution 
іп use or repertory und, if Бо, the percentage by which tae 
license fees payable Пегеш:іег shall be reduced by the 
reason thereof, or whether a substantial diminution ras 
been cured, as the case may be, ¿3 provided in Paragrapa 
"10", each party shall on written notice to the other appoint 
an arbitrator within two (2) weexs after the expiration 
of the applicable thirty (30) бау period specified in 
Paragraph "10" hereof. 

In the event that within ten (10) cays after the 
giving of such notice by onc party, the other shall not 


by written notice appoint another arbitrator, then upon 


the written request of cither party (or both) the person 
who 15 at the time performing the funcziíona3 

of the American Arbitrat sation shail 

second arbitrator, two arbitrators have 

pointed they shail, possible, agree upon а 

arbitrator and shali appoint him by notice in 
triplicate, signec ру both of them, one of which trip- 
lic..te notices shall be given to each party hereto. 

ten (10) days shall elapse after the appointment о: 
secona arbitrator without notice of 
third ‘arbitrator having been given, then upon the 
written request of either party (or both) the person who 
1s at the time performing tne functions of 

the American Arbitratio ciation shall appoint the 
tard arbitrator. Upon appointment ог tne 

trator the three a> rators shall hold 

give opportunity to each party nereto to present his 
case in the presence of the other, aac shall then make 
their award determining tae license fees which shall be 
paid by LICENSES to SOCIETY, taxing into consideration 
all applicable factors which tend 

there has been such а substantial Gi aution and, 


SO, the extent thereof anc the percentage by whicn 


license fees payable псгеоласг shall be reduced by 


the appointment ог the 


i-t 


or other a substantial Clnlnuvicn Ras 
been curcd, as the case may be, as provided in Рагостара 
"10". The arbitration shall be concuctca in accordance 
with the rules of the American Arbitration association 
then in effect. 

The award of the majority of 
shall te binding upon tne parties hercto, 
te entered thereon in any cour’ having jurisciction, 
and this agreement shail be deemed to бе г232271ес 
accordingly. Such award snail include the fixing o7 
the expenses of tne arbitra wnich shall be borne 
equally by both parties. 

12. In the event of any major ‘interference Witn 
the operations of LICZNSZZ!S television netvor, 
governmental measures or restrictions, 2222: 
have the right to terminate this agreement шоп 
(7) дау! notice. 

, 13. All notices required or perz-zted to be 


given by eitner of the parties to the other nereuncer 


3hal. be duly and properly given if mailec зо such other 
S 


party by registered United States 
other party at its main office Гог 
business. 


14. ‘This agreemcnt 


of апа snall be binding upon the parties hereto and their 
respective successors and assigns, but no assignment 
shall relieve the parties nereto of their respective ob- 
ligations hereunder аз t> performances broadcast, acts 
done and obligations i..urred prior to the effectiv. date 


of the assignment. 


IN WITNESS WHEREOF, this agreement has been 


duly executed by SOCIETY and LICENSEE this 10cn day of 


| January, 1958, as of the lst day of January, 1958. 


AMERICAN SOCIETY OF COMPOSERS, 
AUTHORS AND PUSLISHERS 


Ss „2 Ж. 
Ву с>. Ибалы ж, чер 


- 


NATIONAL BROADCASTONG COMPANZ, 225 


шағыл.) әм» 
censee 


By PE с. 22:2 
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January 1, 1956 
(NETWORK LETTER) 


То National Broadcasting Company, Inc. 
New York City 


Tnis letter is being executed simultaneously witha а 
network television license agreement between us of even Gate 
and shall be deemed to be a part tnereor. 

I. The requirement of Paragrapn "3 A" of such agree- 
ment that you list the compositions broadcast on network teic- 
vision programs and the stations over which network television 
programs are broadcast shall be deemed to have been complied 
with by your continuing to furnish to us the same types ог 
reports as you have furnished under the present non-visual 
broadcasting agreements between us. 

 Witnout affecting the provisions of Paragraph "3 C" 
the requirement of Paragraph "3 A" with respect to a brief 
notation. of scenery ané costumes shall be deemed to have been 
complied with if you furnisn us a notation witn respect thereto 
similar to the rorms hereto attached as Exhibits "1", "2", "3" 


and "A4", 


II. Referring to Paragraph "4 A", which provides that 


a maximum of 750 compositions may be restricted Гог the pur- 
poses therein set forth, SOCIETY agrecs that it will use its 
best efforts to keep the number of compositions on tne 


restricted list down to a minimum, and if possible, substaz-: 


tially below the figure o? 750. Tac practices with reference 
to the restriction of compositions followed uncer the 
non-visual broadcasting license agreements bctwocn us 
applicable to such network television iicense agrecment. Tre 
practices with respect to any compcsition witndrawn ас а resuit 
of any revision of the indices shall be tne same іп respect 02 
prior notice and effective date as tne practices witb rererence 
to the restriction o compositions. 

III. SOCIETY agrees rot to enter into, recoznize as 
valid, or perform any performing license agreement wnicn shali 
result in discriminating in price or terms between г.б 
other licensecs similarly situated unless it Tirst offers vo 
modify this agreement to согГогл to the prices and terms of suci 
agreement witri such other licensees апа gives LICZNSZZ ample 
opportunity to accept such modification provided, howevcr, 
differentials based upon applicable business factors waich 
justify different prices or terms snall not be considered dis- 
criminations within the meaning of this Paragraph “III"; апа 
provicea furtner tnat, if as a result of a judicial decision or 
arbitration award fixing cifferent prices or terms tnan those 
provid:d for in 


forming license agreement in accordance therewith shail be 


entered into between SOCIETY and any other network television 


broadcaster similarly i at Such different prices or 
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terms; then the judicial бссізіоп or aroivration &warc бесег- 
mining such prices and tems shall ос binding only upon one 
parties to the proceeding in which such decision or алага 15 
made, and SOCIETY shall not be required to offer such ргісс5 
and terms to LICENSED; and provided further, that 

decision or award shall result in the grant by SOCIETY to such 
other network television broadcaster of a broacer license (2.е., 
a license providing for a wicer scope of use or lesser restric- 
tions thereon) than that provided for in said agreement petween 
us of even date, then such broader license shall be mace avall- 
able to LICENSEE upon the terms and conditions provicec for in 
such decision or award, except that in such event tne license 
fee payable ty LICENSES to SCCIETY shall be that which is ргуго-е 
under Paragraph "5" ог said agreement between us of even cate, 
or that which is fixed in such decision ог акага, whichever s: 
be higner. 

IV. SOCIETY agrees in connection with the pudi 
letters accompanying the Blanket Network Television License 
request and to use its best endeavors to obtain extensions о? 
such grants tor the period from January l, 1958 to December Lo 


1961, in the fora attached hereto as Exhibit "5", 


Very truly yours, 
AMERICAN SOCIETY OF COMPOSERS 


AUTORS AND PUSLISHEAS 
ACCEPTED AND AGRELD ТО: 


NATIONAL GROADCASTING СОРАУ, ІХС. 


LICENS сс 


ЕХИІАІТ "1" 
BONNY MAID VERSATILE VARIZTIZS 
WNaT (DATE OF PROGRAM) 
THEME: THE CAMPSELLS ARE COMING (SPEC LYRICS) | (ғ2) 


НЕ SKEPTICS = COMEDY PANTOMIME TEAM - NICH TCLS 557 -= EVENING 
CLOT HES (ALL NUMBERS INSTRUMENT TAL ЗАСАСАСО/77 wy, 


SPRING SONG . MENDELSSOHN (РО) 
SCHOOL DAYS | (MILLS) 
HONEYSUCKLE ROSE (SANTLY) 

SILVER THREADS AMONG THE GOLD (CRAWFORD) 


UNDER TWINS = COMEDY DANCE & SONG TEAM 2 ХІСІТ сиз SET 
—— eG СІОТНЕЗ 


1. SOPHISTICATED LADY | (MILLS) INST. 


2. MARGIE (MILLS) VCC 
LEONNE HALL = VOCALIST =- NIGHT CLUB SET - EVENING CLOTHES 
1. IT'S A BIG WIDE WONDERFUL WORLD (BMI) 

THE BOY NEAT DOOR (FEIST) 


EICH PETERSON TRIO = DANCER SINGER & VOODOO DRUMMER = 
NiGE7 CLUS SET = VOODOO AFRICAN COSTUX-. 


BABALU (PEER) VOC 
2. ELUBE CHANGO { PEER) INST. BG 


GEORGE GIVOT = COMEDY VOCALIST = NIGHT CLUB SET = 
EVENING CLOTHES 


l.. THE GREEK AMBASSADOR GEORGE GIVOT (MS) voc. 
SiG: 


CONTACT: ZALANTIS 
(DATE PROGRAM 2AD) 


INI‏ سء 
SAHISGiI. c‏ 


MOHAWK SHOW RCOX 
(DATE ОР PROGRAM) 


SIG: IRISH WASHERWOMAN (PD) 


MORTON DOWNEY = BAND STAND SET - STRET CLOTHES = 
—U""" (11, NUMBERS VOCAL) 


1. БІЛЕ SKIES (BERLIN) 
2. DON'T BLAME ME (ROBBINS) 
IT'S MY DESIRE (DORSEY) 
SUNNY SIDE OF THE STREEJ (SHAPIRO) 
! ; 


SiC: 
CONTACT:  ZALANTIS 
(DATE PROGRAM TYPED) 


KUXLA PRAN AND OLLIE 


(DATE OF PROGRAM) 


HOP HOP HOP (PD) 
SUB THEME FASCINATO 
EXIT MUSIC . FASCINATO 


SET 
MORNING ON THE FARM 
COUNTRY STYLE 


OLE DAN TUCKER 


510: 
CONTACT è ZALANTIS 


(DATE PROGRAM TYPED) 
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ЕХкІНІФ "4" 


. THE BIG STORY 

WNBT (DATE OF PROGRAM) 9:30 ?.%. 
510. THE BIG STORY VLADIMIRI SELINSXY (м5) 
1. SHORES OF SORRENTO R STRAUSS VICTOR 18535 (Ро; 
2. TOD UND VERKARUNG R STRAUSS VICTOR 5290 А (ро) 
3. SYMPHONTF YODERNE STEINER VICTOR 12-6305 (R=E“ICK) 
lh. $ҮХРИОлу #5 PROXOFIZP? VICTOR 11-5442 4 (70) 
5. ADVENTURES IN A J.A, CARPENTER VICTOR 8һ57 (G:C, 

PERAMBSULATOR 
0. PIREBIRD SUITE - STRAVINSKY VICTOR 16697 (ро) 
7. TAPIOLA SIBELIUS VICTOR 12-0550 (3 & >, 


8, NETWORK CUZS: 


DRAMATICS I CUT 12 `D T XM 6550 NBC PROPERTY 
CURTAINS II CU? 8 4 8062 М 5 С PROPERTY 
MYSTERIOUS Vi CUT 12 " 5658 N З С PROPERTY 
DRAMATICS ІІ CUT 4 5551 NBC PROPERTY 
CURTAINS I CU? 12 8651 NBC PROPERTY 
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(b) То use such recordings ог cause the sane to 
be used (1) for reference, file und private audition 
purposes, (ii) for making, one broadcast (delayed or 
repeat) over cach of such of your affiliated networx 
television stations (including company-owned statio:z) 
as did not broadcast thc program simultancously vivi: 
the original broadcast, ргоуійсс that such broadcast 
45 made within a period of 60 days after the date of 
such original broadcast, and providee further that агу 
such delayed or repeat broadcasts shall not de made Гог 
any purpose other tnan to complete tne network tbroaccas 
of such program, and (111) for making a "trailer" or 
excerpt utilizing a portion of any such recording not 
exceeding two minutes іл duration, to be broadcast оу 
television over your television network anû any of your 
affiliated stations (including company-owned stations) 
Гог the purpose of advertising and promoting the drozd- 
cast over your television network and such respective 
Stations of the program series of wh’ch the ~ecorcec 
broadcast shall be a part, providce that no such trailer 
or excerpt shall be broadcast subsequent to the broui- 
cast of tne last program in such series during the term 
of such license agrccnents. 


It is also recognized that on some occasions scaeculec 
original netw«or« broadcasts may be pre-recorded Гог one time use 
іп lieu of live broadcast. Accordingly we hereby grant you 
during tne term provided Гог above, the following rignts: 


(a) 20 make or cause to be made in advance of an 
of your scneduled original network broadcasts corsisti 
/1) of live performances or (2) o? live performances 
accompanied in part by other material, of any such 
schneouled original network television program containing 
performances of musica. compositions 


(1) license? unier the aforementioned license 
agreements, anc 


(11) now or гг:гсаГбег owned or controlled оу 
us, 


recordings of such ргосгал, as schcduica expressly for 
such original nctwork troaccast, for the limited purposes 
ect forth in sub-paracraph (b) below; and 


(о) To use such z7:cordings or cause the same to be 
uscd ' 


(1) ror mikiny onc Heiwork television broad- 


cast over you; television neiwork aiid 


(i11) for maxing; one broadcast (delayed ог 
repeat) Over cach of such of your affiliated rii- 
work television stations (including company-owned 
stations) ас did not broaccast tne propran Sinul- 
tancously with the original troaccast of 
pre-recordcd program, proviccd tnat such 
is mado within a period of 60 cays after 
of such original broadcast, and provided further 
that any such Gciayec or repeat broadcasts snall 
not be mace for any purpose other than to compiete 


the network broadcast of such programs, and 


(111) ror making а "trailer" or excerpt uti- 
lizing a portion o? any such recording not -хсеесітр 
two minutcs in duration, to be broadcast оу teic- 
vision over your television nctwork and агу of your 
affiliated stations (including солрапу-ож:.ес 
Stations) for tne purpose of advertising ard pro- 
moting the broadcast over your television network 
and such respective stations of the prograa series 
of wnicn tne rccorced broacGcast shali be a part, 
ргоу1аес that no sucn trailer or excerpt snail be 
broudcast subsequent to the broadcast of tne last 
program in such series during the term of such 
license agreements, 

provided, in tne case of recordin of material other tn 
© performances, this grant small not be deemed to modify, 
г suspend іг any way limitations existing wita respect 
material so recorded, : 


Very truly yours, 
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CBS v. ASCAP 


Plaintiffs' Exhibit No. 430 


ASCAP Supplementary Answer, dated 3/15/73, to CPS 


Interrogatory No. 26. 
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UNITED STATES DISTRICT COURT 


——— e —  — س‎ ooo ooo cocco 


1 
| SOUTHERN DISTRICT OF NEW YORK 
| COLUMBIA BROADCASTING SYSTEM, INC., 


н Plaintiff, : 69 Civ. 5740 (M.E.L.) 
-against- : ASCAP'S SUPPLEMENTARY 
: ANSWER TO PLAINTIFF'S 


AMERICAN SOCIETY OF COMPOSER., : INTERROGATORY 26 T 
AUTHORS AND PURLISHERS, et al., : 


i Defendants. : 

| Defendant American Society of Composers, Authors 

| and Publishers ("ASCAP") hereby supplegnents its answer, dated 

| October 21, 1970 to plaintiff's Interrogatory 26, dated 

| March 18, 1970, pursuant to Magistrate Raby's decision, dated 
| November 29, 1972, subject to the understanding that in pro- 
viding the following answer ASCAP reserves all objection 

| the palovency and materiality of said Interrogatory, or any 
part thereof, to any issue in the case, and reserves its гіс * 

| to object to any of the other parts of said Inte rogatory. 

The supplementary answer herein contains the best information 

pre-ently available and ASCAP reserves the right to amend or 

supplement this answer if and when it has other or more accu- 

rate information. 


Interrogatory 26 


Describe in full detail each formula, guideline, 


index, rule of thumb or other basis emplcyed by the Society 
Ё determine the amount to be charged, and the royalty base 
у on which to charge, each of the following categories of users 
|“ music for the right to perform publicly for profit any, 


some or all the musical compositions in the Society's pool: 


(a) television networks; 

(b) television stations; 

(c) radio networks; 

(d) radio stations; 

(e) "talk" and/or "news" radio stations (as those 
terms are generally understood in the industry); 

(f) wired music and related service com nies; 

(g) thesters; 

(h) hotels; 

(i) nightclubs; 

(j) restaurants; 

(k) orchestras; and 


(1) any other use of music (identifying each) 


Answer 


| ASCAP seeks to obtain the highest fees it believes 


t 
| are reasonable. It takes into consideration the factors it 
| 


thinks the Court would consider if а proceeding меге institu- 
ted by a user vnder Section IX of the 1950 Amended Finai Judg- 
|ment. Among these factors are the history of rates, and 


| ASCAP's experience with users. 


STATE OF NEW YORK, ) 
) ss.: 
COUNTY OF NEW YORK, ) 
HERMAN FINKELSTEIN, being duly sworn, states that 
he is General Counsel of THE AMERICAN SOCIETY OF COMPOSERS, 


AUTHORS AND PUBLISHERS, ап unincorporated association, one 


| of the defendants herein; that he has read the foregoing 


supplemental answer to plaintiff's interrogatory 26; and 


| that said answer was prepared under his direction and is 


true and correct to the best of his information and belief. 


[Herman Finkelstein] 


HERMAN FINKELSTEIN 
Sworn to before me this 


| 15th day of March 1973 


[Henry Hopschuster] 
Notary Public 


CBS v. ASCAP 


Plaintiffs' Exhibit No. 442 


of BMI publisher affiliation agreement used 


from January 1959 to March 1969 (furnished by BMI as Exhibit 1 


in connection with ВМІ Answer, dated 3/26/71, to CBS Interroga- 


tory No. 9). 


AGREEMENT made this + between 


BROADCAST MUSIC, INC, a New York corporation, whuse address is 589 Fifth Avenue, New Үог 17, М. Y. 
(hereinafter called “BMI") and 


———— 


^ corporation 


бла name and stylo of 


^ 
——Á „т 


(Street oc Avenue) 
(hereinafter called PUBLISHER”). 


WITNESSETH: 
FIRST: 


(а) The word “teriz”, as used in this agreement shall mean and be restricted to a period of five (5) 
years from the date hereof an) с пашаў thereafter unless cancelled by either party at the end of the said 
five-year period, ос at the end of any subsequent five-year period upon three (3) months’ advance written 
Botce; 
(b) The word “we tks,” as used in this agreement, shall mean and bo restricted to all musical 
Compositions, including individual compositions embraced within а drama deo musical composition, whether 
published or unpublished, now owned or copyrighted, or hereafter during the term, acquired or copyrighted 

` by Publisher, and all such musical cc npositious, whether published or unpublished, in which Publisher now, 
et hereafter during the term, owns or controls the tight publicly to perform for profit or the right to bised 
cast оғ televise. 


SECOND: Publisher h "reby sells, assigns and transfers te ВМП, its successors and assigns, the following 
rights in all works, inch ding but not limited to the work itemized in Schedule A annexed hereto and made а pari 
Мегесі: 

(а) The sole and exclusive ri-ht publicly to perform for profit, broad 
right to grant licenses publicly to perform for profit, broadcast and televise: 


cast and televise, including the 


(b) The nonexclusive rizht to adapt. arra e, translate, change and dramstize for performing, 
broadcasting and televisinz purposes, inc! the rig} Erant non-exclusive licenses to adapt, arrange, 
translate and dramatize for pcıformior, broede: ; and televising purposes; 


(с) The nonexclasive r to ree or or permit to be recorded, for mechanical, electrical 


et other reproduction, perfor iw n soy form or in any adaptation, arrangement, transla- 
thon or dramatization thereof, but not for moti picture synchronization, upon payment of the customary 


тоуаһу rate thea prevailinz, but in no eve excess of present statutory royalties; 


(d) The ri;hts be conveyed under subdivisions (2), (b) and (c) hereof shall be exercised by 
ЕМІ and/or its licensees « f Шіл the Western Hemisphere, 


"I 


THIRD: In consideratio t zrecment, BMI ag о) ublisher the following: 


(а) Two сегіз (22) pe perfon ot ommercii] amplitude modulation United States broad 
casting station licensed Ly EMI of T 1 work printed he United States either in customary sale 
ablo form or in } Ц copies provided that said s аге in such quantitics as make copies of 


at a 
said work gezez r ble to brozd without charge or at the customary price for such 


materia); 


(b) One cent (14 грей А. ial amplitude modulation United States broad 
casting station lice y D? f each ung 1 work (or f hed work which is not printed іп eo 
cerdance with subdivision (a) of ph "TIHRD") which has been recorded on phonograph 
records, distributed throughout the United tes and available to broadcasters at customary phonograph 
record prices; 

(с) One cent (17) per рес! і cial amplitude modulation United States broad 


casting station BMI у richted arrange t of a work in the public domain embraced 
within this i 1 


“THIRD.” 


(4) The aforesaid payments chall be made irrespective of whether the performances referred to in 
subdivisions (a), (b) and (с) u мастар) “THIRD” are by means of recordings or by living talent 


(dance with subdivision (a) of this paragraph 


ae 


Ta the сте that BME shall hereafter pay, or opree to pay, royalties fa excess of those ect forth hercin for 
works of the same t) pe as ar ithin this agreement and acquired by BMU under substantially identical 
agrecments, and in the event DMI ¢ vot ter > Publisher a modification of this agreement making avail 
able to said Publictice said more favorable rates, Publicher >) Ш have the right to terminate this agreement by 
giving BMI notice in writin”, which notice shall be effective to во terminate this azrecment sixty (CO) days after 
its receipt by BMI, provided, however, that BMI may, within the said siaty day period, tendce to Publisher an 
agreement containing said more favorable rates and upon euch te nder, any notice of termination therctofore Givea 
by Publisher shall Lo der acd to havo been withdrawn. 
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(в, The performance by commercial emplitude modulation United States broadcasting stations 
Beensed by BMI, refered to іп paragraph “THIRD” hereof, for which payment shall be made, shall consist 
of not less than a full chorus of а work. The number of such performances shall be estimated by BMI as 
eccurately as shall be practicable from an actual check of performance records furnished to BMI by broad 
easting stations constituting а representative cross-scction of the industry; 

(b) A statement showing the number of performances аз computed by BMI pursuant to the pre» 
visions of subdivision (a) of this paragraph “FOURTH” and remittances of payments by BMI to Publisher 
with respect to the same, shall be furnished by BMI to Publisher at least twice during each calendar year 
during the term. 

FIFTH: 


(а) ВМП shall have the right, upon written notice to Publisher, to exclude from the terms of this 
agreement, at any time, any work which, ia its opinion (1) is similar to a previously existing work and 
might constitute an infringement thereof, (2) is similar to ths title or music or lyrics of a previously елі» 
6 work and which might constitute unfair competition with respect to such work, (3) is offensive, in bad 
taste, or against public morals, or (4) is not reasonably suitable for performance; 

(b) In the case of arrangements of works in the public domain, BMI shall have the unrestricted 
aight to exclade such arrangements (гош the terms cf this agreement; 

(с) In the event that any claim is made by a third party with respect to any work сотегед by this 
agreement, EMI shall have the right to exclude such work from the terms of this agreement until such time 
аз the claim shal] have becn withdrawn or otherwise disposed of; 

(d) In the event that any work is excluded pursusnt to the provisions of subdivisions (а) or (b) of 
this paragraph "FIFTH," all rights in such work shall automatically revert to Publisher. 


SIXTH: Publisher further covenants and agrees as follows: 


(а) To submit to BMI supplements to Schedule A setting forth, with respect to additional works 
enquired by Publisher, (1) the titles of such works as are printed ia accordance with subdivision (a) of 
paragraph “THIRD” hereof, (2) the titles of such works аз are not so printed ia accordance with subdivi- 
elon (а) of paragraph “THIRD” hereof, (3) the name or nam:s of the authors or composers of each indi- 
vidual work, (3) the United States copyright registration number of cach work and the publication date, if 
езу, and (5) the titles of works which have been recorded om phonograph records, including the manufac 
turer's name, catalog number and the name of the recording artist; 

(b) To furnish promptly to BN, from time to time during the term hereof, manuscript copies of all 

° unpublished works; 

(с) To furnish promptly to SMI, from time to time during the term hereof, not less than three (3) 
copies of cach printed version of all works embraced within this agreement and with respect to works 
gecorded on phonograph rer -ds, to furnish promptly to BMI а copy of each of said records: 

(d) To obtain and dciiver to BMI any written. agreements, assignments, instruments or documents 
ef any kind with respect to any works embraced within this agreement which BMI may require, and io 
procure and maintain et least United States copyright protection with respect to all published works 
embraced within this agreement. 

SEVENTH: BÀT agrees, after ascertaining the suitability of a work pursuant to subdivision (a) of pare 


graph "FIFTH" hereof, to inform all of its broadcasting station licensees of the availability of said works for 
broadcasting. 
EIGHT: Publisher represents and warrants that: 

(a) Schedule А hereto ennexed із а comp'cte lit of all titles of all works which are owned or com 
trolled by Publisher as of the date of this agreement and shows thereon the information required under 
subdivision (а) of paragraph “SIXTH” hereof; 

(b) АП rights granted by Publisher, under the terms of this azreem:nt, ure Publisher's sole and 
ексіпзіуе property; that said rights are free from сП encumbrances and claims; aad thet Publisher has full 
right and power to make the within agreement; and tuat there exists no adverse claim to or іа the said 
rights and that по forcign or domestic performing rizhts Ecensinz society ^¢ other organization has any 
performing, broadcasting or tclevision rights ia the works; and Publishes agrees to defend, indcmnify, save 
and hold BMI, its licensces, Шо advertisers of its licensees, and their respective ageats, servants and 
employees, “ œ and harmless from any and oll claims, demands, suits, judzmer ts and recoverics, including 
lawyers’ fees, which may be made ог brouzht against Lexa er eny of them arising ont of the grant of rights 
herein or arising out of the performance of any work or works embraced by this agreement, provided, 
however, that the obligations of Publisher to indemnify, all zs provided ia this paragraph, shall not apply 
to any matter added to, or changes made in, any work by DMI or its licensees; 

(c) Publisher has obtained, with respect to all works owned or controlled by it as of the date of this 
agreement, end will obtain, with respect to works zequired during the term, written agreements signed by 
all of the authors and composers of the works granting to Publisher the rights transferred by this agreement. 
NINTII: Upon the service on any of the partics hercin indemnified of any notice, demand, process, papers, 

writ or pleading ороо which any such claim, demand, suit ос proceeding is made or begun azain:t them or any of 
thm which Publisher shall be obliged to defend hereunder, BMU shall, as soor оз may be practicable, give Pub 
Bisher notice thercof and chall deliver to Publisher such papers or true сорісе thereof, and BMI shall have the right 
to participrte in such suits by counsel of its own eclection, at its own expense. Publicher agrecs to cooperate with 


BMI іл all euch matters 


TENTH: BMI represents that it now has in excess of six hundred (600) broadcasting station Мый: E i 0 
agrees that іп the event the number of its licensees should be reduced to less than threo hundred (300) at any 
time during the term, Publisher shall have the right to terminate this agreement at any time thereafter during the 
existence of such condition by giving DMI nincty (90) days’ notice in writing. 


ELEVENTH: Ya the event that Governmental Rules and Regulations, affecting а substantial number of 
ВМГе commercial broadcasting station licensees or а substantial volume of the business of BMI's commercial 
broadcasting station licensees, are changed so as io forbid or restrict substantially the broadcasting of commercial 
programs, BMI shall have the rizlt to terminate this agreement ot any time thereafter, during the existence of 
either of such conditions, by giving Publisber thirty (30) days" notice іа writing, provided that ШАП eball, prior to ~ 
the end of said thirty-day period, also terminate all ogreements of a similar nature with other publishers containing 
a similar right of termination. In the event of such termination BMI shall be under no further liability to Pub- 
lisher for payments hereunder, except that payments shall be made for oll periods up to Шо effective date of 
ench termination, and Publisher shall remain liable under the indemnity provisions of ‘his agreement with respects 
te all performances made prior to the termination date. 


TWELFTH: Publisher hereby makes, constitutes and appoints BMI, or its nominee, Publisher’s true and 
lawful attorney, irrevocably during the term hereof, and іп the name of BMI or its nomince, or in the name of 
Publisher, or otherwise, to do all acts, take all proceedings, esccute, acknowledge end deliver any and all instro- 
шегі, papers, documents, process or pleadings that may be necessary, proper ог expedicat to restrain infringe 
ments and to enforce and protect the rights conveyed by this agreement, and to recover dom2zes in recpect to or 
lor the infringement or other viol:tion of the said performing, broadcasting and television rights in the works, rnd 
fn its sole judgment, to join Publisher and/or others in һе. aames the copyrights to any works may ctand, to 
discontinue, compromise or refer to arbitration, any such actions or proceedings, or to m-ko any other disposition 
ef the differences in relation to the premises, provided, however, that any moneys received by Dil by way of 
dmasges or otherwise from any infringement or violation of the aforesaid right shall be (їз eo!s and caclusive 
property of BML 


Any actions or proceedings commenced by BMI pursaant to the provisions of this paragraph “TWELFTH” 
shall bo at ВМГе sole expense. 


THIRTEENTH: In the event that Publisher shall at any time during tho teria bercof engage in the 
besiness of soliciting lyrics or musical compositions for а fce or shall accept manuscripts from composers із 
consideration of any payments to be mado by such composers either for сттагдірл, promotion, recording 
(whether by Publisher dirccily or by а recording company owned, operated or coatro!cd by Publisher or by 
amy owner or employee of Publisher), or for any oiher services, then BMI ehall baro ths right in its sole 
discretion to terminate this egrecment upon thirty (30) days’ written ratice to Publisher. 


FOURTEENTH: Ia the стегі of any dispute of any kind, nature or description whatcoever arising between 
ВУП and Publisher in conncction with the terms and conditions of this agreement, or ari-ic5 ovt of Шз performance 
hereof, or based upon an «Г:әе4 brezch hereof, the same shall be submiited to arbitrctica із New Yor City by a 
beard consisting of three crbitrztors ardor the then prevailing rules of the American slsLitrction Associction pur 
өзегі to the New York arbitration law. Each of the parties bereto shall hare the тїрїї to с7201 eza of tho szid ree 
arbitrators and the tyro erbitrciors so selected shall thereupoa select tis third arbitrator, provi sd, however, tact ia 
the event the said пто arbitrators shall Бе unable to agree upon tho өсіссіоз of а third arbitrator, euch third arbi- 
trator shall bo appointed by th: American Arbitration Association, and ts parties further egreo to chido by end 
perform any award with respect to any such controversy rendered by Ше Arbitrction in conformity with th agree 
ment, and that the expense of exch arbitration eball be divided equally bztiicea tho partiz& 


FIFTEENTH: This screcment and each of the provisions thereof shall bind and inars to tks benefit of 
each of the parties hercto ar d t5cir respective successors. This agrecment ell Ls constrvxd із cecordaace with the 
laws of the State of New York. This agrecment shall not be assigrable by either pasty without the censent of 


the other. 


IN WITNESS WITERCOF, the parties hercto bare caused this agreement to be duly executed as of the 
day and year first above written. 


BROADCAST MUSIC, INC 


AN 


SCHEDULE А 


WRITER(S) 


ate E 541 
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Gentlemen: 


Our contract dated 16 hereby 
modified so that the grant ot perfor 9 rights and of the 
other rights enumerated in Paragraph „ЕСОМО shall be 
effective- for the entire world, and the territory covered 
by the said contract shall be the entire world. о. 


It 15 understood that EMI will notify you promptly when 
BMI consummates contracts conveying your said rights for апу 
¢ountry or countries not included in our present contract 
prior to this modification, and that all revenue BMI receives 
therefrom which is allocable to publishers will be divided 
either in accordance with the accountings that ЕМІ receives 
from abroad, or, in the absence of such acccuntings, in the 
proportion which your logged performances im the United States 
shal] bear to the logged performances in the United States of 
the other publishers who shall have conveyed these foreign 
rights to EMT. It is further understood that ЕМІ shall have 
the right to deduct ten per cent (10%) of aJ] monies received 
by BAI from performing rights societies outside the United States, 
its territories and possessions end Canada and to retain the 
sums so deducted to cover РМІ' = handling and administrative 
expenses. 


You shall be free to convey performance rights for the 
country of foreign publication to any publisher who may publish 
апу one or more of your works abroad in апу of the countries 
added to our contract by this modification until such date ағ 
contracts are actually made by BMI for the licensing of such 
works іп such country, but you shal] not be free, of course, 

- to make such grant for any country with respect to which BMI 
* ghall have made any such contract and notified you thereof. 


, Your signature beneath the words "ACCEPTED AND AGREED TO" 

will constitute this a binding modification of the aforesaid 

contract between us, such coniract being in all other respects 
. Specifically ratified and affirmed. 


Very truly yours, 


` ACCEPTED AND AGREED TO: 


BROADCAST MUSIC, INC. 


By 


— (siga erey” 


Hev. 2/66 


СВ5 у. А5САР 


Plaintiffs' Exhibit No. 443 


Two forms of BMI publisher iffiliation agreemen- 


used from March 1969 to August 1970 (furnished by BMI as 


Exhibit 2 in connection with BMI Answer, dated 3/26/71, 


to 


CBS Interrogatory No. 9). 
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AGREEMENT made this dey wf . 19 bets 


BROADCAST MUSIC, INC, à New York Corporation, whose address ін SH” Filth Avenue, New York, X. Y. 10907 
(bereinaher called "BMI") and 


. cerpor місе ving business under the 
Érm name and style of whose add; exs ia 


(Street oc Arenoe) (Oy) (State) (Zip) 
(hereinafter called “Publisher™). 


WITNESSETH: 
FIRST: The term of this agreement shall he the period of fse 151 years from 


Ҙ- end continuing (Һетезһен fut additional periods of five (6) pears cach 
unirse terminated hy either party at the end uf such initial безе on any such additional five 151 year period, upon 
а least three (3) months’ notice by registered of certified mal 


SECOND: А» used in this agreement, the word “works” shall mean: 


А. АП musical and dramatico musical compositions. whether published or unpublished, now 
ewsed or copyrighted by Publisher or in which Publisher owns er controls performing rights, including but not 
limited to the compositions listed in Schedule A hereof, and 


В. AN musical and dramatico-musical compositions, whether published of unpublished, із 
which hereafter during the term Publisher sequires ownership or cops right or ownership or control of the performing 
rights, from and after tbe date of the acquisition by Publisher of suck ownership or control. 


THIRD: Publisher hereby sella, assigne aod transfers to BMI, its succ: wore or assign, for the term of 
this agreement. 

A. All the rizhts which Publisher owns or acquires publicly to per^ om, and to license others to 
perform, for profit or otherwise, anı where in the world. ans part or all of the works, sue rights being granted exclu- 


sively to BMI except to the extent specifically set forth on Schedule A or ow а clearance sheet or cue sheet submined 
pursuant to subparagraph А of paragraph TENTH. 


В. Th: non-exclusive right to record, and to license others to record, any part or all of any of 
the works on electrical transcriptions, wire, tape, film or otherwise, but only for the purpose of performing such work 


publicly by means of radio and television or for archive f audition purposes and not for sale to the publie e for 


eyschronization with motion pictures intended primarily for theatrical exbibition or with programs distributed by 
means of s) edication to broadcasting stationa 


С. The nonerclusive right to adapt, arrange, change and dramatize any part or all of any of 
the works for performance Purposes, and to license others to do se. 
FOURTH: 
A. The rights granted to BMI by subparagraph A of paragraph THIRD heveof shall not 
Include the right to perform or license the performance of more than ene ко, 
musical comedy or more than fise (5) minutes from a ballet if such perior 
action, costumes or scene у of that opera, operetia, musical comedy or ballet. 


nz or aria from an opera, operetia or 
mance 1% accompanied by the dramatic 


P. Publisher, tozether with all the writers and co-publi«hers, if any, of a work, shall have the 
Fight jointly, by written notice to DM. to exclude from the frant made by subparagraph A of paragraph THIRD 
be: performances of more than thirty (30) minutes’ duration ol a work which is an opera, operetta or musical 
comedy, but this right shall eot apply to a work which is the score of a him orginally produced for exhibition із 
amo ion picture theaters when performed as incorporated ie such film, or uch is a score orginally written for a radie 
er television program whea performed as incorporated in such program 


FIFTH: As full consideration for all rights granted to BMI hereunder, BMI agrees to make pay ments to 
Publisher as follows: 


A With respect to cach of the works in which BMI has exclusive performing rights: 


(1) For performances of works on broadeasting static ns in the United States, its terri 
tories and sessions end Canada НМ «ill pay amounts calculated pursuant to H's then standard practices upon 


the basis of the then current performance rates nerally рамі bs В to its hated pul lishers for similar perform. 
I f r LU І 


&nces ol similar compositions. The number of performances for wioch Publisher shall be entitled to ра) meat shal 
be estimated by BMI in accordance with its theo current system of computing the number of such performances 
(2) For performances of works outside of the United States, its territories and poe 
semions and Canada BMI will pay to Publisher all monies received by DMI in the Unite 
tights Licensing organization which are desi ted by such organization as the pul 
ance royalties earned by any of he works alter 


ЕМГ» banding charge 


d States from aay performing 
her's share of foreign perform 
deduction of tea poreent (10,6) of the grow amount thereof to cover 


(3) In the case of works which, or richts in which. are owned by Publisher jointly with 
one or more other publishers who ha e rranted performing асы therein to EMT the sum pos ble to Publi h 
this subparazrsph A sholi be à pro rata share determined on the ba 
have received from Volloher à py of an 


fee a diferent duv ı300 of pa) ment 


сз... 
s of the number of publishers, unless HMI shail 


tcement of other document signed by all of the publishers, promidiog 


А. With respect to each of the works licensed by BMI ia which its performing rights are sos- 

eachasive: 
(1) The sum реу Ме to Publisher (1o7cther with other publishers, if any, whe have 
granted perf walng si Mts therein te . "A shall be one half of the sum pay eble fur performans of works under 
subparagraph A ol this paragraph HIFU 


- (2) AAN shall have the ripht, ot any ıi 


те, s pon at least sisty (60) deye’ written notice 
te Publisher to exclude such work from this agreement 


("Tum —— pron islont of thie prea eph HFIN NMI hil here na 
“ӘЛІГЕ ІІД ОЛО ГҮЗҮҮ? обе xeb 


whi OME hates tt i "in 24. 
теріне 5 d ndi '| ‚ it (n t ' i 
! 


һ se prios te the be 
SITE whe Ab welid be ҮТҮКТҮ? 


iw ОТИ TET ҮҮТ weld 


„кеки! EIE‏ ا ارہ > >٠‏ ا ما 
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SIXTH: DMI sill furnish statements to P'uldi-her at bat twice during ежі year of the irem showing the 
number uf performances of the works as computed pursuant to subparagraph Artt of paragraph FIFTH herevl, and 
ші irot cece during cach year ol the term showing the monies Реч ач by MI левее очі tu іт sul perogeoph A(2) of 
—— FIFIN hereof. Bach such statement shall le secompamed ks payment of the sum thereby shown іс be 
due to bjnt to all proper deductions, if any, lot advances ur amounts due to BMI from Publisher, 


SEVENTH: 


А. Мані Aanding the termination of this agreement, AMI shall continue to make payments 
te Publisher with respect to performances of any ul the works in which МІ continues to license performing rights 
for so long as l'ublisher makes no other grant of perlorming rights therein to any «dher lireming organisation; 

in this agreement shall, however, require HMI to continue licensing any such work, The amounts ol such 
payments shall be calculated pursuant to НМ then current standard practices upon the basis of the then current 
petlormance rates generally paid by BMI to it» afliliated publishers (or similar períormances of similar сотр ота. 


В. ВМГ» obligation to continue payment to Publisher after the termination of this agreement 
for maners outside of the United States, its territories and possessions and Canada shall he dependent upoa 
ВМГ, receipt in the United Sates of pay ments designated by foreign performing rights licensing organization: as 
qo share of foreign performance royalties cared by any of the works. Гоз meht of such foreign royalties 

be subject to deduction of Ms then current handling charge applicable to its athliated publishere 


EICHTH: In the event that this ezreement shall terminate at a time whea, alier crediting all earnings 
reflected by the statements rendered to Publisher prior to the eflective date of such termination, there із an indebtedness 
from Publisher to BMI, for advances or otherwise, such termination shall n« he eflective with respect to the works then 
embrsced by this agreement until thirty (30) days after such indebtedness shall be paid by Publisher or until a 
statement is rendered by BM] at its pormal accounting period showing that the amouat of such iodebiedness has bere 
fully recouped by BML 

NINTH 


А. ЕМІ shall have the right, upon written notice to Publisher, to exclude (roc this agreement, 

at ағу time, any work which in its opinion (1) is similar to в previously existing compusition and might constitute а 

tight infringement, оғ (2) has a title or music or lyric similar to that of а previously existing compositios and 

“м to а claim of unfair competition, оғ (3) із offensive, in bad taste or against public morals, оғ (4) із sot 
ríormance. 


weseenably suilable (oc pe 


В. Is the case of works which in the opinion of B\IT are based ов compositions іп the publie 
domain, BMI shall have the right, at any time, upon written notice to Publisher, either (1) to exclude any such work 
from this agreement, of (2) to classify any such work as entitled to receive only a stated fraction of the full credit 
that would otherwise be given for performances thereol 


С. In the event that any work is excluded from this agreement pursuant to subparagraph A or 

B of this paragraph NINTH, or pursuant to subparagraph С of paragraph TWELFTH hereof, all rights of BMI із 
such work shall automatically revert to Publisher ten (101 dass а! ғ the date of the notice of such exclusion given 
by BMI to Publisher. In the event that a work is classified for less than full credit under subparagraph Bi 2) of thie 
graph NINTH, Publisher shall have the right, by giving notice to DMI withia tea (10) days alter the date of 
Bure notice to Publisher of the credit allocated to such work, to terminate all rights ie such work granted to BMI 
herein and all such rizhts of BMI in such work shall revert to Publisher thirty (30) days after the date of such notice 


from Publisher to BML 
TENTH: 


А. With respect to esch of the works which has been оғ shall be published ог recorded com 


mercially or synchronized with motion picture or television film or tape or which Publisher considers likely to be 
performed, Publisher agrees to furmsh to BMI: 


(1) Two copies of a completed clearance sheet in the form supplied by ВМ, unless а 
сте sheet with respect to such work is furnished pursuant to subparagraph A(3) of this paragraph TENTH 


(2) A legible lead sheet or other written or printed сору of such work setting forth the 
rien, if any, and music correctly metered; provided that with respect to a work used solely as background music, 
such copy need be furnished only if requesied by BML. 


(3) M such work has been or shall be synchronized with or otherwise used io connee- 
бол with motion picture or television film or tape, a cue sheet show ing the title, composers, publisher and nature aad 
duration of the use of the work in such film or tape. 


В. Publisher shall submit the material described in subparagraph А of this perse raph TENTH 
with respect to works heretofore publish=4 recorded or synchronized and not included on Schedule A hereof within 
ме (10) days after the execution of + sreement and with respect to any of the works hereafter so published, 
recorded, в) nchronized оғ likely to be performed prior to the date of publication or release of the recording, film or 
tape or anticipated performance. 


C. The submission of each clearance sheet or cue sheet shall constitute à warranty by Publisher 
thet ай of the information contained thereon is true and correct and that no performing nichts ia any of the works 
listed thereon has been granied to or reserved by others except as specifically set forth therein 


D. Publisher agrees: 
(1) To submit to BMI, from time to time, so far as known to Publisher, the татыбас. 


turers’ names, catalog numbers and the names of the recording artists with respect to all phonograph records, tapes, 
electrical transcriptions and other re; roductions made of any of the worka 


(2) To secure and maintain copyright protection of the works pursuant to the Сору. 
right Law of the United States and pursuant to the laws of such other nations of the world where such protection is 


абиде4; and to pive ПМІ prompt written notice of the date and number of copy right registration aod/or renewal of 
ench work registered in the United States Copy right Oboe. 


(3) To obtain and deliver to ЕМІ anı written azreements, әззігттетіз, instrumeoets ot 
documents of any kind with respect to any of the works which BMI may reasonably require. 


ELEVENTH: Publisher warrants and represents that: 


А. Publicher has the rizht to enter into this ezrecment; Publisher is not bound by say prior 
commitments which conflict with its undertakings herrin; the rights granted by Publisher to HMI herein are the sole 
and esclusive property of Рае amd are free Irom oll encumbrances and claims, and exercise of such rights will 


wet constitute infrincement ol copyright or violation of any right ol, of unfair competition with, аву person, Бета, 
€orporalion of associa bon. 


В. Ғасе with respect to works in which the possession of perf: ming тїр Мз by another person, 
бет, corporation et a-soristim is specifically set forth on Schedule A oe on a elrarar + sheet ot cue sheet submitted 
to BME pursuant to »shbpirazraph А of paragraph TENET beecof, Pulli hee has exclusive performing ay 
wf the works by virtue of writen grants thereul to Publis 
of such work. 


hts in each 
her signed by all the authors and composers or other owners 
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TWELFTH: 


A. Publisher eprees tu defend, indemnify, seve and hdd BAIL its licensees, the advertisers 
wl ік Йетлееее and iheir regn tine осені, servants and enses en, free and harmicss (rom and against өтү and ali 
demands, hes, батаре. suits, jud; ments, re verses and ets, including екені fees, resalti эр from any claim of 
whatever nature aring from ot in cunnrviinn with the exercise of ату of the nights cranted Publisher in thee 
agreement; provided, however, that the obligations of l'ublicher under this paragraph TWELFTH shall not apply 
fo amy matter added to, or changes made in, ату work by ШМІ or its licensee, 


B Upon the receipt by am of the parties herein indemnified of any notice, demand, process, 
papers, writ оғ pleadinz, by which amy such claim, demand, suit or preceeding is mad or commenced against them 
er any of them, which Publisher shall be obliged to defend hereunder, AMI shall, өз sn as may be practicable, give 
Publisher notice thereol and deliver to Publisher such papers oc true copees thermol, and BMI shall have the right to 
participate by counsel of its өъ а chose, at Из o» n expense. l'ublisher agrees to cooperate with BV in all such matiera, 


C. ln the event of such notification of claim or service of process on any of the parties herein 
indemaihed, ЕМІ shall have the right, from the date thereof, to exclude the work with respect to which à claim is 
mode from this agreement and ‘or to = ithhol] pax тет of all sums which тау beewme -~ pursuant to this agreement 
et any modification thereof until such claim has bera withdrawn, setted or әд) беледі. 


THIRTEENTH: Publisher makes, constitutes and appoints BMI, or й» nominee, Publisher's true and 
lawful attorney | irrevocably during the term hereul, in the name of BMI or that of its nominee, or in Publisher's name, 
or others ive, to do all acts, take 211 proceedinzs, and execute, acknow ledzc and deliver any and all instruments, spera, 

process оғ pleadings that may be necessary, proper of expedient to restrain infringement of and/or to 
enforce and protect the rights granted by Publisher hereunder, and tu recover damazes in respect of or for the ia- 
fringement or other violstion of the said rights, and in B\II's sole judgment to join Publisher and/or others ia whose 
memes the сору rights to any of the works may stand, and tu discontinue, compromise of reler to arbitration, any such 
actions or procecdinzs or to make amy other disposition of the disputes in relation te the works; ided that any 


action or proceeding commenced by BMI pursuant to the provisions of this paragraph THIRT shall be ai 
its sole expense and lor its sole Lene hit. 


FOURTEENTH: 


А. ht is acknowledged that BVI has heretofore entered inte, and may during the term of 
this agreement enter into, contracts wiih performing rights licensinz org anizatiuns for the licensing of public per- 
forming rights controlled by BM in territuries outside of the United States, its territories and possessions and 
Canada, (hereinafter called “foreign territories”). Upon Publisher's written г BMI agrees to permit Publisher 
te grant performing rights in any or all of the works for any foreign territory which, at the time such request is 
received, BI has not entered into any such contract wiih a performing rizhts licensing organization; provided, 
however, that any such grant of performing riz his by Publisher shall terminate at such tme к! » BMI shall have 
entered into such a contract with a performing richts licensing organisation covering such foreign verritory and shell 
have notified Publisher thereof. Nothing herein contained, however, shall be deemed to restrict Publisher from 
assigning to its foreign publisher of representative the гім to collect а part or all of the publishers’ perlormance 
royshies earned by any or all of the works in any foreign territory as part of en agreement for the publication, ex. 
ploitation or representation of such works in such territory, whether or aot BMI has entered into euch а contract with 
a performing rights licensing organization covering such territory. 


В Publisher agrees to notify ВЛ promptis in eviting in each instance when publication, ев. 

or other rights in any or all of the works are granted for am foreign territory. Such notice shall set forth 

the title of the work, the country or countries involved, the period of such grant the name of the person, бет, corpore. 

thee or ax-ociation entitled to collect performance royalties earned in the foreign territory and the amount of such 

shere. Within ten (10) days alter the execution of this acreememt Publisher agrees to submit to BMI, io writing. a 

Wet of all works as to which Publisher has, prior to the efiective date of this agreement, granted to any person, firm, 

corporation or association performing rights and/or the right to collect publisher performance royalties earned ia 
eny foreign territory. 

С. In the event that BMI transmits to Publisher performance roy abrics designated as the writer's 

share of performance royalties earned by any of the works in any foreign territory, Publisher shall promptly pey 

such royalties to the writer of writers of the works involved. If Publisher is unable for any reason to locate and make 


payment to any of the writers involved within sia (6) months from the date of receipt, the amounts due such writers 
shali be returoed to BML 


FIFTEENTH: 


А. Publisher agrees that Publisher, its agenta, employees, representatives or «бімей compe 
sien, will not directly оғ indirectly during the term of this agreement: 


(1) Solicit оғ accept payment from or оз behalf of authors for composing music for 
Mries, or from or on behalf of composers for writing |) rich to masie. 


(2) Solicit or accept manuscripts from composers or authors in consideration of any 
payments to be made by or on behalf of such composers or authors for reviewing, arranging, promotion, publication, 
recording of any other services connecied with the exploitation of асу composition, 


(3) Permit Publisher's пате, оғ the fact of its affiliation with ЕМІ, to be used by any 


ether person, firm, ation or анчаг Пот engaged in amy of the practices described із subparagraphs А(1) and 
A(2) of this paragraph FIFTEENTH. 


(4) Submit to ВУЛ, as one of the works to come within this arreement, any musical 


[T with respect to which any payments described in subparagraphs Ail} and А2) of this Гағаттарь 
FIFTEENTH have been made by or on behalf of a composer or author to any person, firm, corporation of axsociatica. 


В. Publisher azrees that Publisher, ils agents, employees өт representatives will not directly 
et Indirectly during the term ol this agreement make any eflort to awertain from, өт offer any inducement or com 


sideration to, anyone. including but not тие to any brosdeastins licensee of BMI or to the are nia, employers or 
representatives of DMI or of any such енпме, for information rezardinz the time or times when any soch EMI 
licensee із to report its perlurmances to EMI, or to attempt in any жау To manipulate perlurmances or afloct the rep 
resentative character оғ accuracy of DMI s system ol sampling or гед performances, 


C Publisher agrees to notify ВМІ prompils in writing (1) of зау change of firm name or 
address of Publisher, and (2) vl any change of twenty percent (20 7) of more ia the ownership thereof. 


D. fo the event of the зі Оніо of any of the Provision subparacraphs А, В or C of this 
ree FIFTEENTH, МІ shall have the гім, in its tede discretion, to terminate this a7rmemem by giving Pub 


ғ ot least thirty (30) days etie by тегі tered or егне mail In the event of such termination, no ра) menta 
фай be due to Publisher pursuant to paragraph SEVENTH here. 


SINTFENTH: АП. of ans hind, nature or dese ription whatwever arising іп connection with the 
terme and coalitions of this acrem ment, ar anim the unl mene thereof, ag bowed upon an allcscd breach 


niy and S e of New York ыы the then prevailing 1" 


vt аве лее te le кее as follows: Bach of the parties 
hereto shall hy written mote to the other have the өрімін ар 


petet ene arbsttaten pron lcd, however, that if within 
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wn 110 dane (о нр ihe rh ing of cach make bey one party the ether m4 by written medie зүү»! левее 
„Мйне the hrst osbetrater орунан shall he the ~ ЖУ И te. testers art te аркан, they shall 
бнер эрү the third әнім, ator, ел that if ten t 10) dave shell өзе sher the agqueimtmem ol the ve ond 
апага amd the said (mo arbitrators orr nal, p he apquointmem of the third ashetrater thra eher 
2 mev ін writing request the Amer an Aclsteatien А wem tee afat the tard as siot. The sword made 

the arbitration shal be baseline and com bese e cm the parties berets cd judzment may һе, hut nend not be. entered 
e re. .a ın evt havior jureschetim. Suh award shall us lude the б of the cmt of arbitration, shuh shell 
be burne Ьу! ігі party. 


SEVEN, FENTI: Publisher agrees that it shall md, without the written conem of ВМ, assign ату of 
its rights hereunder. No rights of on) hind against HVE will he ac quernd by the assignee if an) such purported азе ра 
шем is made b, Publisher without such written consent, 


EICHTEENTH: Any netice sent te l'ubli-her pursuant to the terms of this agreement shall he valid if 


addressed to Publisher at the lau add езе furnished by Рае in writing to ПМГ, Deportment of Publisher Ad 
ioi - 


МІХЕТЕЕХІН: This agreement cannot be changed orally and shall be governed and comsirued por 
жай іс the laws of the State of New York. 


IN WITNESS WHEREOF, the parties hereto have caused this agreement to be duly executed as of the 
day and уты brui abore eniticn 


BROADCAST MUSIC, INC 
D 


АМҮ OTITER 
CRANT OF 
CO.PUBLISHER (if any! PERFORMING 


COMPANY РСТСЕ. RICHTS 
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ACRERMIENT mede dos .” etm 
MOMS ASIE E SIC ТМ a Now on s - А н Кий, Avewer, New Vek, A Y. һең: 


Бен. called. “AVE: and 


EB Corpor ains baag bent ee oebe the 


hem name aml ty he of LLLA 


Street м Motum (City) 7 
tbescinafter called Pulls her "+ 


WITNESSETMH 
FIRST: Tie term of this agreement shall he the queni d fen 
amd (om inn [22 e be 


ss berminated bı either parts at the rnst sh suh ut 
el kost thee ido mall mne s te berve om өз 


war roh 
car pral epee 


SECOND Vo used из thee арттан, the =, ч hall тлы 


A. АЙ СТЕ aed demon m 
МКГ ХАТА ‘ 
limites t ihe ‚үзө ө,» інілі. 


ет мі. ончо no 
Mite тінте, ғасы», мы онр but m 


В АЙ musial лы dı amt. INE sime. “Мет рТ й se m ж 
which hereafter dari the term |' һе жане“. Белем com mm do or «мам of the poe ber мыту 


rights, liom aod alter the date of the acquiesiien be | et cl mb om netsh): ct centred 


тч Publishes hereby seth. ми» and transfers to НІ, и» særesnors ae aseo ms. ім the term of 
thes ag rens 


А AD the riches shit Pulli w^ ot acquires pall: h te рен ген amd te кенес others t 
perform. f. | CELTIS where i тағай of the өні» sw h richte beine pront ` 
® eh te ВМ. s cept to the est à қ s 4. i 


pur» sent w subparagraph А. 
В The manevi 

the works on eh "ТҮ 

publicly ls means of ta 


вут ботак» with n 


wet 4 Cue sheet әнінен 


"4 ән part on sii of am of 

ALII ua wu ^w. th 

4 tt male des the pahin ot ba 

beatis енін ан ur wh program deti (ед bs 
mrene vl өз now ation fo Lr a 

С. The ne» 

the works for performance purpures 


FotmnTi! 


А. The tights ranted w MI raph A uf paragraph THIRD te 
include the ri; bi te perfor or 4 : 

musical cos mue thar 
әспоев, спојити. or econers of that 


artonge. change end deamatue an^ part or all of am of 


e^t ana trem am opera. om rna 


те юа овер 1 by the dramatis 


B. гы, TET ! — е s if ams. of з werk hall have 
right jointly, bs written wave rg 

bereol pe! 
comedy, but 
motion picture th 


en leles iion p m when pas a Hm OF pur ate 


FIFTH: As full consideration for all v 
Publisher as Lilo» 


ТЕКТІ 
ın ‘qer etta en 


(4 езі.“ 


ж. "ө, 
f shih lı es a wore originally » pitira ba a rade 


NLEMTIS 


vd to BMI hereunder, AVI agrees to make pe ments i 


А. Китера to ea h of the » . shah OMIA 


2...” 
! v ata 

toris and porters 

the basis of the t 

ences of im 


be esi 


gesenons amd С») 
мә im: 


amr ron 


BMI 


A Wib ropni te ae be of the suras TESI WM in whew kh м» ml 


meme rips м. =a 


' INT We ыы. of as k hn 


im sum ушл а һө үкем es wf works 


ы. ape at bast ыу (Ы 484 ҮҮ? 
ыМ““...... 


1 thes g бизи кун 


fae 
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SIXTH: MAIE will Fares менен. рк at ast finm desing each vear of the term shew ing the 
number ed qua fers mat es of the weka am rom E nera ны Ce каруан старі Air ef рәтле ар ВЕН, nnd 
al нич eme «інін enh vem of the tnn she the evened la ИМИ referred te in subpirazsraph 412 
parapraph FIFEN bes Lh sed statment siall le gee companies by paviment ed the sum teres shea de іс 
due tv Publisher, subjes t te all proper eles tims, if ans, fer advances et amounts due to HMI from Publisher 


SEVENTII: 

А. Маън the termin tim of this agreement, ME shall conte te make pas ments 
te Publisher with request te querfenmam es ef am el the works im mhoth ПАИ continues t d e qerforminz ТЕГЕ 
foe зө long as Т makes we other crant КРЕСТ therein te апу ether ii ensins А 
mothing in this agreement shall however. ішіне FS tee амнын ім енені ant мн b wk. The amounts el sw h 
pax ments shall be cak ооч pursnam to ВМИ then мне = itid еміне upon the hasis of the then current 
perlormame rates generally patel by HME te ate ailes publishers fet simular po tía mances of similar comp mils 


B. ПМГ, oblizat e contine pavement te Publisher after the termination of this azeeemer 
for performances outside of tie Û mtesi > Hts ннен and possessions and Canasta shall be ch pendent wpet 
ВАМІ, ceceiyt ін the Coded states vf j desenata by (оғары porters „М licensing erzatizatess as 
the publish i share of forcion pea fessa ге айн canned by an of the works Payment of sach forem royalties 


shall be subjes t te dedu tien of HME э then «шені hardin: charge appin able (uty aliliated publishers 


EIGHTH: In the event that this azi coment shall terminate at a time when. after creditin: all еленіп. 
reflected by the statene nts rendered to Pult tte the еНезіке date of such termination, there is an indebtedness 
(төн ег M, ber ads ate es oe other iene, sta hi tenminatiem shall net be etheetive eth respect te the works then 
embraced у this avrecnment util thirty (Mn dave after such indebteduess shall be paid by Publisher or unti a 
біліктен vlerat by BM at ite normal accounting үстінгі shee ing that the amount of such imlebtedness Һа» boon 


fully recouped bs HMI. 
NINTH 


А. RMI shall have the risht. upon written тіге to Publisher. t cxelude from this agreement 
at anı time, ane work vhi jimin cbr ie innlar te a quressesusly existing cotati and mi. ni бочмише л 
com right infringement, « - ә tithe кие or hrie similar te that ef a previensly existins ларына amd 
might bead to 3 + laim of unfair competition, or (V a wilensive, in bad taste or inst public morals, or (li is not 
reasonably suitabic for por formance 


B. ln the case of works which in the opinion of BME are hased on compositions in the publie 
domain, RMI shall have the ri at aps time, urn менеп mative to Publisher, either ib) to ew ије am such v 
from this a:ievment. ot (2) te clas ans sw lı К as entitied te receive onh а stated Fraction of the full creda 
that would otherwise be gnen for pettormances thereof 


С. In the event that am ЕГІН this аст st pursuant t 

B of this parazraph MINITI or pursuant t rauh C of parseraph ELE TEE herent 
ouch work shall auteanali alis revert to Рае ten кін» dave att p the dote ef tt { su 
by BME to Publisher. In the sent that a werk p classified for bess than 

razraph NINTH Vol wr shali hase the riz б» eise sedis б 

Ms notice te Full; her ef the credit alat te surn work. do tern hts m such work ztanted to b MI 
herein aid ail such vi. hts of GMI m such work shal covert to Publisher thirty (80) dass after the date of such notice 
from Publishes to EMI 


TENTH 
A. With reapert to each of the works which bas Мен or shalt be published or recorded eor 
mercially or exnchrorized with motion pictore er tole ism film or tape or which Publisher considers likely to be 


petlormed, Publisher agrees to furnish to RMU 


(1) Two copies of a completed clearance sheet in the form supplied Та HUT. unh 
сөс sheet with respect to such work is furnished pursuant to subparazr M this paragraph ТЕМИ 


(2) A legible lead shirt or other writen ot printed cops of such work setting forth th 
lyrics, Ч any, ond music corrertly metered: provete Frost with rest to а work used solely as hark crowd тин 
such сору need be furnished only if requested in Bill 


(3) M such werk bas been ec shall be пеге with or otherwise used in commer 
tion with mution picture or teles iei 
duration of the usc of the work in such hlin or taja 


m ot tape. a cue sheet showinz the title. composers, publisher and nature and 


В. Publisher «hall subuut the material deserthed in suhparaeraph А of this paiazraph TENTH 
with respect to works heretol ! venio] et ctm тонот amd nop an bandi ı x һейш & hereof v n 
tem (101 dove alter the exe ut T with spas t te am of the works ! e^ | 
recorded, syin мөл or Beh to be perk ‘ the date ul publication or release of t овна. tim et 
tape or anticipated jai formo 


C. The submission vatance shect or cur sheet «hall cot je a warranty by Pal 
tha. all of the information куна. ' и 
listed thereun has been granted te or ne ned d ts except а» sy fn ally set forth t 


D. Publisher agrees 


(1). To submit to HV. from time te tine. se far as known to Publish 

turers’ names, catslos numbers am? the names ot the өзенін artists with respect te all phone 
me занын cons amt. OT CE GELLIT ane ol the works 

electrical t i bot ! i 


{ correct and that no perfor 4 v ol the works 


129 To mure snd runtan e ЫМ protects of the works pursuant t 
right Law of the United Sta МҮРДЕ ` ЕТУГЕ eb the world «her h net “з 
айм amd te pise BVI prapt we ...4 i ind nuteber of enpa risht registration | oe renewal of 
each work registered im the Û todd states | 


(030 Té dam and ote in ПА am «йен azrecments *icniments. instrumentis ei 
ММТ am hind with p spert to ane ofthe » ich EMI mas аслы ду require 


ELEVENTH: Ра errant: creme that 


A. Valdis ua has the 1 een м TI ры is nn d 
Commit nts vhe з conl “" ubi ' “. itd Киез te UME 

amd ev lune p t ТҮ. ' ЖІТІ! es amd e hast мий емеге н 

шта con ibule іні: mwnt ol g ' ' Ion ob ans rub efi cn unfair сенери wath. ans pet 
Id a tik CET demi em. 


Н sent with aes ` ©һаһ өз, ‚китин pe bts bs 
fem, corporation or a Valen ts gen nin 1 LEE 4 bonae shest et im het Sul 
ТШ ТҮҮ ta „мн, lasle a has ev horse | tot tolle o 
el the sk è ‘ ' ts hwaret tee ЕЕЕ d ln all the authots and ТЕ ЛҮ 


"Lu 


enotlet | 
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танк 
А. Vuldisher apieve te lend, ib mw, save amd held HMI. и. nensem, the advertisers 
tll its Din eters and theis trespas tise О ula. меча ань anıl сн еа еее, few and Мәні fim amd a: iu ams and all 
demands, kes, Фата ге. suits, шірне. veins amd s uw ludin; м hes, cessation: Gsm am c Lom of 
whateser mature ans from es am comer tion with the esee pe ob am ed the nights cramtes bs Publishes in thes 
agreement: риол мі. hewoner, that the Ы) dmm cf Pub ees wibe thes qenrozeaph ETE TIE hail нч арча 
төле М, oot changes шн ін, ant мі ік МИ он й- ікенеть 


B. Û ро the receipt bs aos of the partive herein өмісинн еі elf ата notion. demand, je vss 
papers, writ ven еміне, ік m hh ans mm Lans Қаны, sun ot rem codon po monde e commenced acne them 
or wf them, whee h Publisher hall be hibr eed tee ab feud beroak r, ME Sall, as mem ac ma be pean ti abh 
А ЕО evs od demos te Publisher such papers en trae copies eel, and ПА shail have the а-ы te 
partis ipate in counsel of ils oani hice, at iS om nm expense, Publisher аео бенен абе with MÎ in all such нікі» 


C. In the event of ach metit ation ef claim or service of process on any ef the parties месін 
Г mnie M shalt have the risht, froen the date ГІ 
male fisan this armut and or te МЫ pas nont uf all suns nhi h mas Pes me dur pursuant tu this әргек тегін 


tee бм Мө the werk wath evepes t deo Т ЕИ мин is 


vt any nedilw aticn hotest satil suh elon has been ж Илма, tiled er adpuslicated. 


TORTIE NINN: Publisher makes, conetitutes and appoints BM or its nem п. Vulli-her'« true and 
law ful attorimes ‚йг, ably during the enm beret in then eb EMD sor hat ef tte memos ut in Геше nam 
vr there ise. b M ande take all ees зб. cmd ever ate. ar knew bodice and deliver am and all instruments. papers 

wt pleadings that mas be necessary, proper on ууз Йе be restrain bdrinzement of amd on te 
enforce and pretest the richte grantet ln Publisher bereket, amd cı emet damas» in куні wf ur for the in 
ЛГ КУАТ ЕТІГІГІС satel rishte, and in Ms рісін de реп Puldisher and ec others in het 
mames the ep ridus tee ans ed the werke mas stamt, and te dise нінің. compe of pfer to arbitrati. am such 
actions ur quen eedinzs en deo make ams ether disposition eb the shopa latim tee the works: provided that ans 
action or preceedirz commenced by BME pursuit te the pros inns of this paragraph ШИИТ МТИ shall be at 
its sole expense aid for ite sule beneti 


FOLRTEEN 11 


A. Tt ie ог і that НАН bas heretofore entered inte. and may during the term of 

this agreement enter inte contracts with рисо Генна rishte leensinz erzamtatim fur the licensing of public per- 

менін) bey BMI in terne estende of the ntes Stites. sts territories and porte n 4... 
Canada. (hereinafter аі бео ters thes s pen Pl'ublihes a writen repast БАН acrem t perma f 
to grant perfona Mn {аһ works for ans tonem rile Бы whieh. at the time such rere 
receives, ПАМІ has nt entero mto am such contest with a parforming rehus кенен ооа: pros 
bhoweser that ans Such grant of porformin th coher shall terminate at such tine wien AME siali bor 
entered intu xw h a contract with a performs hts lwo nsins mreaeication coverive such loreren tereiters and «han 
have neotibed Publier thereof Nethine bes ТЕПТІ ever. shall be doomed te pestine Publisher fr m 
assigning (o its n publishes et teprv печ a part е, all ef the publishers” рочот е 
royalties varma! bı am or all of the мот ins tee fils as part of an agreement for the pubin ation. es 
ploitation or representaticn of such works in such terion. whether er net BM has entered into such a contract with 
a performing ғ Мк lensing organization coeneg such territory 


Н. Publisher аса t wiih AMD y smyth in writing in each instance when peblication. ex 
ploitation or other ricus in am oc all ef the works are grated br anms foreign tereiters, Such notice shall set forth 
the tithe of the work. the eounbis or кеди с» ома ор cd thi mares ef sno h grant. the name ot the person, Brim, Cortera 
зов or assa tation entitled te cellent poa foraine ror aliies сағыз in the Би, з ұға and the лей ot sw t 
share. Within ten thor dass alter the es А ne azrecev et Publeher atievs te submit te EME in эки, a 
Бы of all works as te which Publishes Las pies to the erm tive date of this amreement. taped te am peron hem 
Corputation or әкем iation performs nghi amd onthe right to collect publisher periormance тоз allies earned in 
взу forcign territory 

C. ta the event that BME transmita to Publisher performance rovalties designated as the writer's 
share of performance гел allies earned ln ans sf the works m am foreign teristers, Publisher shall prompth pas 
such roxaltics to the went t writers of the works mebe I Pull гак шпа! for ans reason te beate and maki 
ра) ment to any vf the winters molved within sis (G+ months from the date of receipt, the amounts due such writers 


shall be returned to Н\П 
FIFTEENTH 


А. Publisher ares that Publisher. te agents, emplovees, representa’: 2% or affiliated compa 
тез, will not directly wr ini! 


re th during the terin e ts алакет м 


(4 Solicit or acce] t pa ment fr or on behalf of authors for composing music for 
lyrics, or from or on behalf of composers for writing hres to muse 


12) Soli и or accept manuscript) (e eompeers or authors in consideration ef am 
pay ments to be made In or on behalf of sah econ ШЕТТЕ ГЕ ТЕГІЛ « toon. publication 
recording oF ans ГТ conn ted with the esphatation ef ans composiion 

ғ 1 


(Зн Porat Те s names et the fart of ity afldiction with DM te be used Ia ans 
Other person. linm сун ation of аео анча in әсе in any el the practices te. chev in subparagraphs Vido and 
А121 of thes paragraph LIE TEE NIE G 


Cb Submit t HMI sone ef the monks te His acreement, am anis al 
сотні with jast to whieh am pus these rbd om lease wh Arle uf this ұлға алыр 
ЖАНАТ Py uc seia ls ТИЕ of аме о as | n, erst aen et a rale 


ыы 2 phat Fuld agents, emplesecs ot epreceotatises will na эһ 
ot ішінен d ' Ones aces om t. . eibun бен бөлен ы. ен 
ТТАС ОШ ! іне a . T vob UML on e the a П ЖЕ , 
mpm masters « ` ' nts ` fete o hows when seh DH 
dem er denn m M ptm ОООО poor oa mam es eve Une cep 


fes mistise charset ` Я Men TTIT be pn thema n 


€. Publier s n^ RUN prompts rm mind T oy chance of fii name of 
adderes ob Poblisher and e f ams sha ГТС ГЕР. Fo more in d ТЕТ then 


p bee the: event o ' ЖИГИТ eod ular VOR on C od the 
paragraph ТІГІН ЕМІ а e» be енн to ТОСО thes aciem nt bs 


hides ot boat thon ı ns mles T edes co вне mal eve tet ebd wee be енных we peas metus 


shall he duc tee Pub ИЛИ ls paa ph ST VI NII enel 


мінім!!! ШТ eld ns Revel, natus " " 6m c n Femmes iom w ub thee 
erm nel e -...-.!...2. tee "ts “өө 6 owed ue an lus wh 
“м. T " А А bs the hen gore ub 
ofthe Ve sha & Mem enn ben aas ael of bob ab thes 
berets hull ls ws dle m meme qe dbi en her havs 


however that if wlan 


Е 551 


ені dass Glow inp thet pining of sae тәне In eme parts the other shall net by written metier appoint anther 

РИИ КҮЛ К nea Ume thee ады Шеке әжімін нен. ме ен әуедегі, there Һай 

ченди арун бо his да abe нне ûf bem e ШЕ КЕ aft Qe appen of the кезені 

id tw ШЕ "нае tee apere өүө ape intent eb the thor інін мес then either 

өзі нін Mein ТҮ ЫЕ it o ajal e hul alet i Le ам wl nel 

es aa ee ee amd o sopor een tm the geritis ііі and jl mem nas lw. but nerd mot he, entered 

thereon in әне som ліне quisi e. Sn am Û hall ин Tace the bring od the cent ed arbitration, which shall 
be borne ls the unsme em bd pasats 


SEVENTIEENTHE Publisher aotem that it shall wet without the written censent of WT, assign ans 
"ТЕРИ ТУТ БҮТ МАҒ ДА ИЕА ЫШ EMT wall es as quired by the assigner if any su h pur; nnted ain 
ment io made by Publisher н и sa bh written coment 

ЖЕЛ! Мим entie sent t Publisher Аы wf this aveeemeat shall be valid if 
addiert Publishes at the Lent addis furnished by P'ubleshes in writing Ge UMS Department of т Ad 
ministration 


NINETEENTIL: This acteement rannut be chanced orally and shall he governed endl construed pur 
suant to the laws ef the Mate of New York 


TWENTIETH: This agreement. as of it- eflective date, cancels amd supersedes the agreement hotween 


the parties dated and all meslificatesms thorel herein called the “Suporsededt 
Agreement” +. АЙ works embraced bs the Superseded Aprowment shall be deemed tv le led in x lmlule V beares 

It is agreed that any part ef am ads ames heret fone made to Publisher pursuant t th 
Superseded Nereement which shall nt hase ben teveupes bes petite we elf works ayy te the «Шеке date of nl 
agreement shall be decns to be an ete ar болман all monies which mas өзеніне рал able to ollie pursuant t 
this agreement and ams емінен. conem als er mein atem. кесе, of substitutions therefor, lor pethermances of 


the works in the United Mates aod Canada 
IN WITNESS WHERFOF, the parties hereto have caused this agreement to һе duly executed as of the 
day and yeer first abuve written 
BROADCAST MUSIC, INC 


By 


SCHEDULE A 


ANY ОТИП 
GRANT Ol 

CO-PURIISHER (if ani? PERFORMIN 

WRITERS) COMPANY кае PCIGE RIGHTS 


СВ5 у. А5САР 


Plaintiffs' Exhibit No. 449 


Two forms of BMI writer affiliation agreement 
used from December 1968 to July 1970 (furnished by BMI as 
Exhibit 8 in connection with BMI Answer, dated 3/26/71, to 


CBS Interrogatory 9). 
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BROADCAST Music, INC. 
589 Fifth Avenue New York, N. Y. 10017 


Date 


Dear 


The following shall constitute the agreement between us: 
1. As used in this agreement: 
(а) The word “period” sha!! mean the term of two years from 


to ‚апд continuing thereafter for additional terms of two years cach unless 
terminated by cither party at the end of said initial term or any additional term, upon at least sixty (60) days' notice 
by registered or certificd mail 


(b) The word "works" shall mean: 


(i) АП musical and dramatico-musical compositions composed by you alone or with one or more 
collaborators during the period; and 


бі) All musical and dramatico-musical compositions composed by you alone or with one or more 
collaborators prior to the period, except those in which there is an outstanding grant of the right of public per- 
formance to a person other than a publisher affiliated with BMI. 


2. You hereby warrant and represent that Schedule “A” hercto is a complete listing of all the works which 
have been published in printed copics or commercially recorded or which are being currently performed or which 
you ка as likely to be performed; that the information contained in said Schedule is true and correct; 
and that no performing rights in any of said works have been granted to others except as specifically sct forth in 


said Schedule. 


3. You agree that in each instance that a work not listed on Schedule "A" is published in printed copies 
or recorded commerce ially or in synchronization with film or tape, or is regarded by you as likely to be performed, 
whether such work is composcd prior to the execution of this agreement or hereafter during the period, you will 
promptly furnish to us a copy of the work together with a sug plement to Schedule “A” setting forth the informa- 
tion with respect thereto called for by said Schedule, Such action by you shall constitute a warranty that the 
information contained in such supplement is true and correct. 


4. You hereby grant to vs for the period: 


(а) All the rights thot you own or acquire publicly to perform, and to license others to perform, for 
profit or otherwise, anywhere in the world, any part or all of the works, such rishts bein 


& granted exclusively 
to us except to the extent of any prior grants listed on Schedule “А” hereto. 


(b) The non-exclusive richt to rccord, and to license others to re ord, any part or all of any of the 


works on electrical tran criplions, wire, tape, film or otherwise, but only for the purpose of performing such work 


publicly by means of radio and television or for archive or audition purposes and not for sale to the public or 
or sychronization with motion pictures intended primarily for theatrical exhibition or with programs distributed 


by means of syndication to broadcasting stations. 


(c) The non-exclusive right to adapt, arrange, change and dramatize any part or all of any of the 
works for performance purposes, and to license others to do so. 


5. (а) Тһе rights granted to us by sub-paragraph (a) о! paragraph 4 hercof shall not include the ri ht 
to perform or license the performance of more than onc seng or aria from an opera, operetta, oe musical con edy 


or more than five minutes from a ballet if such performance is ac companied by the dramatic action, 


costumes or 
scenery of that opera, UL ТИЕР musical con. ау ог ballet. 


(b)- You, together. with the publisher and your collaborators, if any, shall have the 
written notice to us, to exclude from the grant made by sub paragraph (a) of paragraph 4 hereof performances 
of more than thirty (30) minutes’ duration of a work which is an opera, operetta oc musical comedy, but this 
right shall not apply to a work which is the «c te of a film өгізін Шу written foe exhibition in m 
theaters when performed as incorporated in such film, « 


right jointly, by 


Mion picture 
r which is a score originally written for a radia өс tele- 
Vision pre; tam when I rf. emed as Ino st pir ed in чн һ program, 
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б. (а) As full consideration for all rights granted to us hereunder, we agree to pay to you, with gepert te 


each of the works in which we obtain and retain esclusive performi 4 tights ducing the period: 


. i) For performances of a work on broadeas tations in the United States, its territories and pos- 
sessions and Canada, amounts calculated pursuant te our then current standard practices upon the basis of the 
then current performance rates generally paid by us to eur affiliated writers for similar performances vf si ar 
compositions, The number of performances for which you shall be entitled to pay ment shall be estimated by us in 
accordance with our thea current system of computing the number of such performances, 


(i) АП monies received by из from any performing rights licensing organization outside of the 
United States, its territories and possessions and Canada, which are des gnated by such performing rights licensing 
organization as the author's share of foreign performance royalties earned by your works after the дейш tion. of 
ten percent (107%) of the gross amount thercof to cover our handling charge. 


(b) In the case of a work composed by you with one or more collaborators, the sum payable to you 
hereunder shall be a pro rata share, determined on the basis of the number of collaborators, unless you shall have 
transmitted to us a copy of an agrcement between you and your collaborators, providing for a different division of 
payment. 

(с) We shall have no obligation to make payment hereunder with respect to (i) any performance of а 
work which occurs prior to the date on which we have received from you all of the information and material with 
respect to such work which is referred to in paragraph 2 or 3 hereof, or (ii) any performance of a work for 
which you receive payment of performance royaltics from the publisher thereof. You waive the right to receive 
performance royaltics from the publisher of any work with respect to any and all performances thereof for which 
you receive payment from us hereunder. 


7. We will furnish statements to you at least twice during each year of the period showing the number of 
performances as computed pursuant to sub-paragraph (a) (i) of paragraph 6 hereof and at least once during each 
year of the period showing the monies due pursuant to sub-paragraph (a) (ii) of paragraph 6 hereof, Each state- 
ment shall be accompanied by payment to you, subject to all proper deductions for advances, if any, of the 
sum thereby shown to be due for such performances. 


& (a) Notwithstanding the termination of this agreement, we shall continue to make payments to you with 
respect to performances of any of the works in which we have exclusive performing rights for so lon; as we соп- 
tinue to have such exclusive rights; but nothing in this agreement shall require us to continue licensing any such 
work. The amounts of such payments shall be calculated pursuant to our then current standard practices upon the 
basis of the then current performance rates generally paid by us to our affiliated writers for similar performances 
of similar compositions. 

(b) Our obligation tu continue payment to you after the termination of this agreement for performances 
outside of the United States, its territorics and possessions and Canada shall be dependent upon our receipt in the 
Uniied States of pay ments designated by foreign performing rights organizations as the author's share: of forcign 
performance royaltics earned by your works, Payment of such foreign royalties shall be subject to deduction of our 
then current handling charge applicable to our affiliated writers, 


9. In the event that you terminate this agreement pursuant to sub paragraph (a) of paragraph 1 hereof at 
atime when, after crediting all earnings reflected by the statements rendered to you prior to the effective date of such 
termination, there reinains an uncarned balance of advances made to you by us, such termination shall not be 
eflective with respect to the works then embraced by this agreement unless and until thirty (30) days after the 
unpaid balance of advances shall he repaid by you or until a statement is rendered by us at our normal accounting 
period showing that such unearned balance of advances has been fully recouped by us 


10. You warrant and represent that you have the right to enter into this agreement; that you are not bound 
by апу prior commitments which conflict with your commitments hereunder; that each of the works, composed 
by you alone or with опе or more collaborators, is oricinal; and that exercise of the rights granted hy you herein 
will not constitute an infringement of copyright or violation of any other richt of, or unfair competition with, 
any person, firm or corporation, You arree to inde fy and hold harmless us and our licensces from and 
against any and all loss or damage resulting from any claim of whatever nature arising from or in connection 
with the exercise of any of the rizhts grar ted by you in this acreement Upon notification to us or any of our 
licensees of a claim with respect to any of the works, we shall have the rizht to exclude such work from this 
agreement and ^or to withhold payment of all sums which become due pursuant to this agreement or any modifica- 
tion thercof until such claim has been withdrawn, settled or adjudicated. 


4 қ i : " 

11. (a) We shall have the riche, upon written notice to you, to exclude from this arreement, at any time, 
не. work which in our « pinion (i) is similar to a previously exi ting composition and micht constitute a « opyricht 
infringement, or (ii) has a title or music or lyric similar to that of a previously existing composition aud might 


lead to a claim of unfair competition, or (ili) is offensive, in bad taste or against public morals, or (iv) is not 
reasonably suitable for performance. 


(b) In the case of works which in our opinion are based on compositions in the public domain, we shall 
have the richt, upon written notice to you, cither (i) to exclude any such work from this a^rcen ent, or (ii) to 


classify any such work as entitled to reccive only a fraction of the full credit that would otherwise be given for 
performances thereof. 
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(с) In the event that any work is excluded from this agreement pursuant to paragraph 10 or sub. 
paragraph (a) or (b) of this paragraph 11. all rights in such work shall automatically revert to you ten (10) days 
after the date of our notir: to you of such exclusion, In the event that a work is classified for less than full credit 
under sub-paragraph (b) (ii) of this paragraph 11, you shall have the right, by giving notice to us, within ten 
(10) days after the date of our letter advising you of the credit allucated to the work, to terminate our rights 
therein, and all rights in such work shall thercupon revert to you. 


12. In each instance that you write, or are employed or commissioned by a motion picture producer to 
write, during the period, all or part of the score of a motion picture intended primarily for exhibition in theaters, 
or by the producer of a dramatico-musical work or revue for the legitimate stave to write, during the period, all 
or part of the musical compositions contained therein, we agree to advise the producer of the film that such part 
of the sc "е аз is written by you may be performed as part of the exhibition of said film in theaters in the United 
States, its territorics and possessions, without compensation to us, or to the producer. of the dramatico-musical 
work оғ revue that your compositions embodied therein may be performed on the stage with living artists as 
part of such dramatico-musical work or revue, without compensation to us. In the event that we notify you that 
we have established a system for the collection of royalties for performance of the scores of motion picture films 


in theaters in the United States, its territories and possessions, we shall no longer be obligated to take such action 
with respect to motion picture scores, 


13. You make, constitute and appoint us, or ouf nominee, your true and lawful attorney, irrevocably during 
the term hereof, in our name or that of our nomince, or in your name, or otherwise, to do all acts, take all 
proceedings, execute, acknowledze and deliver any and all instruments, papers, documents, process or pleadings 
that may be necessary, proper or expedient to restrain infringement of and/or to enforce and protect the rights 
granted by you hereunder, and to recover damages in respect to or for the infringement or other violation of the 
said rights, and in our sole judgment to join you and/or others in whose i .mes the copyrights to any of the 
works may stand: to discontinue, compromise or refer to arbitration. any such actions or proceedings or to make 
any other disposition of the disputes in relation to the works, provided that any action or proceeding «x mmenced 

us pursuant to the provisions с” this paragraph shall be at our sole expense and for our sole benefit. 


14. You agree that you, your agents, employces оғ representatives will not, directly or indirectly, solicit or 
accept payment from writers for composing music for lyrics or writing lyrics to music or for reviewing, publish. 
ing, promoting, recording or rendering other services connected with the exploitation of any composition, or 
permit use of your name or your affiliation with us in connection with any of the foregoing. In the event of a 
violation of any of the provisions of this paragraph 14, we shall have the right, in our sole discretion, by ріхіат 
you at least thirty (30) days’ notice by registered or certified тай, to terminate this agreement. In the event 
of such termination no Payments shall be due to you pursuant to paragraph 8 hereof, 


15. No monies due or to become die to you shall be assignable, whether by way of assignment, sale or 
power granted to an attorney-in-fact, without our prior written consent, If any assignment of such monies is 


y you without such prior written consent, no rights of any kind against us will be acquired by the assignee, 
chaser or attorney-in-fact. 
у 


16. АП disputes of any kind, nature or description whatsoever arising in connection with the terms and 
conditions of this agreement, or arising out of the performance thereof, or based upon an alleged breach thereof, 
shall be submitted to arbitration in the City, County and State of New York under the then prevailing rules of 
the American Arbitration Assoc iation by an arbitrator or arbitrators to be «cl cted as follows: Each of us shall 
by written notice to thc other have the right to appoint one arbitrator, provided, howe ver, that if within ten (10) 
days following the giving of such notice by one of us the other shall not by written. notice appoint another 
arbitrator the first arbitrator appointed shall be the sole arbitrator. If two arbitrat (r$ are so appointed, they 
shall thereupon appoint the third arbitrator, provided that if ten (10) days shall elapse after the appointment 
ef the second arbitrator and the said two arbitrators are unab! 


ie to agree upon the appointment of the third 


arbitrator then citer of us тау, in writing, request the American Arbitration Association to appoint the third 


arbitrator. The award made in the arbitration shall be binding and conclusive on us and judgment may be, but 
need not be, entered thereon in any court having jurisdiction. Such award shall include the fixing of the cost of 
arbitration, which shall be borne by the unsuccessful party. 


17. Any notice sent to you pursuant to the terms of this arreement shall be valid if 


last address furnished by you in writing 


addressed to you at the 
g to our Department of Writer Administration, 


18. This agreement cannot be changed orally and shall be governed and construed pursuant to the 1 


the State of New York. 


iws of 


Very truly yours, 
ACCEPTED AND AGREED TO: BROADCAST MUSIC, INC. 


By 


SCHEDULE “А” 


ANY OTHER 
CRANT OF 
YOUR PFR PERFORMING 
CENTACE RIGHTS 1Y 
OF WHITER YOU OR YOUR 
CO-WRITERS (if any? CREDIT PURLISHER CON RILERS 
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BROADCAST Music, INC 
589 Fifth Avenue New York, N. Y. 10017 


Date 
Dear 
The following shall constitute the agreement between us: 
1. As used in this agreement: 
(а) The word "period" shall mean the term from to 


, and continuing thereafter for additional terms of two years each unless 
terminated by either party at the end of said initial term or any additional term, upon at least sixty (60) days’ notice 
by registered or certified mail. 


(b) The word "works" shall mean: 


(i) АП musical and dramatico-musical compositions composed by you alone or with one or mors 
collaborators during the period; and 

tii) All musical and dramatico-musical compositions composed by you alone or with спе or more 
collaborators prior to the period, except those in which there is an outstanding grant of the right of public per. 
formance to a person other than a publisher affliated with BMI. 


2. You hereby warrant and represent that Schedule “A” hereto is a complete listing of all the works which 
have been published in printed copies or commercially recorded or which are being currently performed or which 
you regard as likely to be performed; that the information contained in said Schedule is true and correct: 

that no performing rights in any of said works have been granted to others except as specifically set forth in 


said Schedule. 


3. You agree that in each instance that a work not listed on Schedule “A” is published in printed copies 
or recorded commercially or in synchronization with film or tape, or is regarded by you as likely to be perforn 
whether zuch work is composed prior to the execution of this agreement or hereafter during the period, you will 
promptly furnish to us a copy of the work together with a supplement to Schedule “А” setting forth the informa 
tion with respect thereto called for by said Schedule. Such action by you shall constitute a warranty that the 

a respec ) y y 
information contained in such suppleinent is true and correct. 


ed, 


4. You hereby grant to us for the period: 


(а) All the rights that you own or acquire publicly to perform, and to license others to perform, for 
profit or otherwise, anywhere іп the world, any part or all of the works, such rights being granted exclusively 
to us except to the extent of any prior grants listed on Schedule “А” hereto. 


(b) The nonexclusive right to record, and to license others to record, any part or all of any of the 
works on electrical transcriptions, wire, tape, film or otherwise, but only for the purpose oi performing such work 


= by means of radio and television or for archive or audition purposes and not for sale to the public or 
or 


sychronization with motion pictures intended primarily for theatrical cxhibition or with programs distributed 
by means of syndication to broadcasting stations. 


(c) The non-exclusive richt to adapt, arrange, change and dramatize any part or all of any of the 
works for performance purposes, and to license others to do so. 


5. (a) The rights granted to us by sub-paragraph (a) of paragraph 4 hereof shall not include the right 
to perform or licensc the performance of more than one song or aria from an opera, operetta, or musical comedy 
er more than five minutes from a ballet if such performance із accompanied by the dramatic action, costumes or 
scenery of that opera, operetta, musical comedy or ballet. 


(b) Yous together with the publisher and vour collaborators, if any, shall have the richt jointly, by 
written notice to us, to exclude from the grant made by sub paragraph (а) of paragraph 4 hereof performances 
of more than thirty (40) minutes! duration ofta work which is an opera, operctta or musical comedy, but this 
sight shall not apply te û work whi h is the мәне of a filin originally written for exhibition іп motion picture 
theaters when pertorined as incorporated in such hla, or which is а score originally written for a radio or tele 
vision program when performed as incorporated in such program. 
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6. (a) As full consideration for all rights granted to u* hereunder, we agree -о pay to you, with respect to 
each of the works in which we obtain and retain exclusive performing rights during the period: 


fi) For performances of a work on broadcasting stations in the United States, its territories and pos- 
sessions and Canada, amounts calculated pursuant to our then current standard practices upon the basis of the 
then current performance rates generally paid by us to our affiliated writers for similar performances of similar 
compositions. The number of performances for which you shall be entitled to payment shall be estimated by us in 
accordance with our then current system of computing the number of such performances. 


. (И) АШ monies received by us from any performing rights licensing organization outside of the 
United States, its territories and possessions and Canada, which are designated by such performing rights licensing 
organization as the author's share 0! foreign performance royalties earned by your works after the deduction of 
ten percent (1072) of the gross &mount thereof to cover our handling charge. 


(b) In the case of а work composed by you with one or more collaborators, the sum payable to you 
hereunder shall be a pro rata share, determined on the basis of the number of collaborators, unless you shall have 
transmitted to us a copy of an agreement between you and your collaborators, providing for a different division of 
payment. . 

(c) We shall have no obligation to make payment hereunder with respect to (i) any performance of a 
work which occurs prior to the date on which we have received from you all of the information and material with 
respect to such werk which is referred to in paragraph 2 or 3 hereof, or (ii) any performance ой a work for 
which you receive payment of performance royaities from the publisher thereof. You waive the right to receive 
performance royalties from the publisher of any work with respect to any and all performances thereof for which 
you rerrive payment from us hereunder. 


7. We will furnish statements to you at least twice during each уе г of the period showing the number of 
performances as computed pursuant to sub-paragraph (а) (i) of paragrapa 6 hereof and at least once during each 
year of the period showing the monies due pursuant to sub-paragraph (a) (ii) of paragraph 6 hereof. Each state- 
ment shall accomparied by payment to you, subject to all proper deductions for advances, if any, of the 
sum thereby shown to be due for such performances. 


8. (a) Notwithstanding the termination of this agreement, we shell continue to make payments to you with 
respect to performances of any cf the works in wuich we have exclusive performing rights for so long as we соп- 
tinve to have such exclusive rights; but nothing in this agreement shall require us to continue licensing any such 
work. The amounts of such payments shall be calculated pursuant to our then current standard practices upon the 
basis of the then current performance rates generally paid by us to our abliated writers for similar performances 
of similar compositions. 

. (b) Our obligation to continue payment to you after the termination of this agreement for performances 
outside of the United States, its territories and possessions and Canada shall be dependent upon our receipt in the 
United States of payments designated by foreizn performing rights organizations as the author's share of foreign 
pérformance royalties earned by your works. Payment of such foreign royalties shall be subject to deduction of our 
then current handling charge applicable to our affliated writers. 

9. In the event that you ter.ninate this agreement pursuant to sub-paragraph (a) of paragraph 1 hereof at 
atime when, after crediting all earnings reflected by the statements rendered to you prior to the effective date of such 
termination, there remains en unearned balance of advances made to you by us, such termination shall not be 
eflective with respect to the works then embraced by this agreement unless and until thirty (30) days after the 
unpaid balance of advances shall be repaid by you or until a statement is rendered by us at our normal accounting 
period showing that such unearned balance of advances has been fully recouped by us. 


10. You warrant and represent that you have the right to enter into this agreement; that you are not bound 
by any prior commitments which conflict with your commitments hereunder; that each of the works, composed 
by you alone or with one or more collaborators, is original; and that exercise of the rizhts granted by you herein 
will not constitute an infringement of copyright or violation of any other right of, or unfair competition with, 
any person, firm or corporation. You agree to indemnify and hold harmless us and our licensees from and 
against any and all loss or damage resulting from any claim of whatever nature arising from or in connection 
with the exercise of any of the rights granted by you in this agreement. Upon notification to us or any of our 
licensees of a claim with respect to any of the works, we shall have the right to exclude such work from this 
ag: ement and/or to withhold payment of all sums which become due pursuant to this agreement or any modifica- 
tion thereof until such claim has been withdrawn, settled or adjudicated. 


11. (a) We shall have the richt, upon written notice to you, to exclude from this agreement, at any time, 


any work which in our opinion (i) ıs similar to a previously existing composition and might constitute a copyright 
infringement, or (ii) has a title or music or lyric similar to that of a previously existing composition and might 
lead to a claim of unfair competition, or tiii) is offensive, in bad taste or against public morals, or (iv) is not 


reasonably suitable for performance. 


(b) In the case of works which in our opinion are based on compositions in the public domain, we ‘shall 
have the right, upon written notice to you, either (i) to exclude any such work from this agreement, or (и) to 
classify any such work as entitled to receive only a fraction of the full credit that would otherwise be given for 
performances thereof. 


Е 559 

(c) In the event that any work is excluded from this agreement pursuant to paragraph 10 or sub- 
paragraph (a) or (b) of this paragraph 11. all rights in such work shall automatically revert to you ten (10) days 
after the date of our notice to you of such exclusion. In the event that a work is classified for less than full credit 
under sub-paragraph (b) (ii) of this paragraph 11, you shall have the right, by giving notice to us, within ten 


(10) days after the date of our letter advising you of the credit allocated to the work, to terminate our rights 
therein, and all rights in such work shall thereupon revert to you. 


12. In each instance that you write, or are employed or commissioned by a motion picture producer to 
write, during the period, all or part of the score of a motion picture intended primarily for exhibition in theaters, 
or by the producer of а dramatico-musical work or revue for the legitimate staze to write, during the period, all 
or part of the musical compositions contained therein, we agree to advise the producer of the film that such part 
of the score as is written by you may be performed as part of the exhibition of said film in theaters in the United 
States, its territories and possessions, without compensation to us, or to the producer of the dramatico-musical 
work or revue that your compositions embodicd therein may be performed on the stage with living artists as 
part of such dramatico-musical work or revue, without compensation to us. In the event that we notify you that 
we have established a system for the collection of royalties for performance of ihe scores of motion picture films 
in theaters in the United States, its territories and possessions, we shall no longer be obligated to take such action 
with respect to motion picture scores. 


13. You make, constitute and appoint us, or our nominee, your true and lawful attorney, irrevocably during 
the term hereof, in our name or that of our nomince, or in your name, or otherwise, to do all acts, take all 
proceedings, execute, acknowledze and deliver any and all instruments, papers, documents, process or pleadings 
that may Е necessary, proper or expedient to restrain infringement of and/or to enforce and protect the rights 
granted by you hereunder, and to recover damages in respect to or for the infringement or other violation of the 
said rights, and in our sole judgment to join you and/or otkers in whose names the copyrights to any of the 
works may stand; to discontinue, compromise or refer to arbitration, any such actions or proccedings or to make 
any other disposition of the disputes in relation to the works, provided that any action or proceeding ccmmenced 
by us pursuant to the provisions of this paragraph shall be at our sole expense and for our sole benefit. 


14. You agree that you, your agents, employees or representatives will not, directly or indirectly, solicit or 
accept payment from writers for composing music for lyrics or writing lyrics to music or for reviewing, publish 
ing, promoting, recording or rendering other services connected with the exploitation of any composition, or 
permit use of your name or your affiliation with ~s in connection with any of the foregoing. In the event of a 
violation of any of the provisions of this paragraph 14, we shall have the right, in our sole discrction, by giving 
you at least thirty (30) days’ notice by registered or certified mail, to terminate this agreement. In the event 
of such termination no payments shall be duc to you pursuant to paragraph 8 hereof. 


15. No monies due or to become due to you shall be assignable, whether by way of assignment, sale or 
power granted to an attorney-in-fact, without our prior written consent. If any assignment of such monies is 
made by, you without such prior written consent, no rights of any kind against us will be acquired by the assignee, 


purchaser or attorney-in-fact. 


16. All disputes of any kind, nature or description whatsoever arising in connection with the terms and 
conditions of this agreement, or arising out of the performance thereof, or based upon an alleged breach thereof, 
shall be submitted to arbitration in the City, County and State of New York under the then prevailing rules of 
the American Arbitration Association by an arbitrator or arbitrators to be selected as follows: Each of us shall 
by wriiten notice to the other have the right to appoint one arbitrator, provided, however, that if wr ^3 ten (10) 
days following the giving of such notice by one of us the other shall not by written notice appoint another 
arbitrator the first arbitrator appointed shall be the sole arbitrator. If two arbitrators are so appointed, they 
shall thereupon appoint the third arbitrator, provided that if ten (10) days shall elapse after the appointment 
of the second arbitrator and the said two arbitrators are unable to agree upon the appointment of the third 
erbitrator then either of us may, in writing, request the American Arbitration Association to appoint the third 
arbitrator. The award made in the arbitration shall be binding and conclusive on us and judgment may be, but 
peed not be, entered thercon іп апу court having jurisdiction. Such award shall include the fixing of the cost of 
arbitration, which shall be borne by the unsuccessful party. 


17. Any notice sent to you pursuant to the terms of this agreement shall be valid if addressed to you at the 
last address furnished by you in writing to our Department of Writer Administration. 


18. This agreement cannot be changed orally and shall be governed and construed pursuant to the laws of 
the State of New Yor.. 


19. (see reverse side) Very truly yours, 
ACCEPTED AND АСПЕЕ TO: жалы ишле пи. 


а Ge EET ET ENERO UT TREE AA жа . Ву 


SCHEDULE “A” 


YOUR PER 
CENTACE 
OF WRITER 
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CO-WRITERS (if апу) CREDIT PUNLISHER 


, 


АМҮ OTHER 
CRANT OF 
PERFORMING 
RICHTS NY 
YOU OR YOUN 


CO-WHITERS 


SS 


19. This acrec ment, as of its effective date, cancels and supersedes the agreement Lk tween us dated 


and all murli fin sitions ther: of thereia c alle d the 
All works embraced by the Superseded Agreement shall be deemed included in Schedule 


ж- 


“Superseded Agreement”) 


А” hereof. 
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CBS v. ASCAP 


Plaintiffs' Exhibit No. 458 


BMI Answer, dated 3/23/73, to CBS Interrogatory 


No. 26. 
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INTERROGATORY 26 

Describe in full detail each formula, guideline, index, 
rule of thumb or other basis employed by the Society to deter- 
mine the amount to be charged, and the royalty base on which to 
charge, each of the following categories of users of music for 
the right to perform publicly for profit any, some or all the 
musical compositions in the Society's pool: 

(a) television networks; 

(b) television stations; 

(c) radio networks; 

(4) radio stations; 

(е) "talk" and/or "news" radio stations (as those 
terms are generally understood in the industry); 

(f) wired music and related service companies; 

(g) theaters; 

(h) hotels; 

(1) nightclubs; 

()) restaurants; 

(k) orchestras; and 

(1) any other user of music (identi 
SUPPLEMENTARY ANSWER 

BMI seeks to obtain the highest fees it deems reasonable 
in the exercise of s.."d business Judgment. Іп addition to the 
factors set forth in its earlier answer to this interrogatory, 


BMI takes into consideration such factors as the size and 


quality of the BMI repertory, the availability to the pr ec 
licensce of the music іп and to be added to the BHI repertory 3 
the nature о. the license, the amount of music it is anticipated 

the licensee will use, the ability of the licensee to pay, and | 


competitive conditions in thc music licensing industry. 
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CBS v. ASCAP 


Plaintiffs' Exhibit No. 469 


BMI Writer Payment Schedule in effect as of 


January l, 1972 (Dated September 1972). 


s a ET COURT September, 1972 
i S. D. OF N. Y. , 


non т BROADCAST MUSIC, INC. 


тучы" 


The following is the payment schedule in effect as of January 1, 1972. It does not constitute a modifica- 


tion or amendment of any agreement to which BMI is a party. The rates described are subject to change by 
ВМІ at any time. 


WRITER PAYMENT SCHEDULE 


l. U. S. RADIO FEATURE PERFORMANCES 


Local A M Local FM Network AM 


Group 1 


Popular Song ) 3 6¢ 
Concert Work min le per mir le per min 6¢ per тіп. 
Multiple Credit Work ; Ұс 9c 


U. $ RADIO THEMES 


For performances of a wor! as pening an losing theme regularly used at the opening and 
closing of a regularly scheduled program of not less th -2 minutes duration, one-half feature credit is 
given. Where the theme is used only as 0 ening :'051п9, payment is mad^ only if the usage consists 


ut. U. 5. TELEVISION FEATURE PERFO* 


Gro.p B 


Popular Song 4¢ 7. 24€ 
Concert Work 24c per m Jóc per min 24¢ per min 
Multiple Credit Work 7206 51.08 72€ 


U. S. TELEVISION THEMES 


er 


U. $. TELEVISION BACKGROUND MUSIC 


RULES AND DEFINITIONS (GENERAL) 


1 А "concert work" a symphony ncerto, o ner serious work originally written for concert 
or opera perfor.aance. Тін | 


rmance will be allowed only for feature per 
formances and will not be allowed for rhythm c роршағ arrangements of concert works 
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e "Multiple Credit Work" is a work which meets the qualifications described in one or more sub- 


ivisions of this Section 2. Multiple credit is allowed only for feature performances of a work. Works quali- 
iying for multiple credit are: 


a. “Broadway show music”: a composition from an Original score written for and performed 
for the run of the play in a musical comedy, revue or operetta in a first-class legitimate Broadway 
theatre. 


b. “Off-Broadway show music”: a composition from an Original score written for and per- 
formed for the run of the play in a musical comedy, revue or operetta in an Off-Broadway theatre as 
that term is understood in the theatrical industry and for which an original cast album has been ге- 
leased. This multiple credit will apply only to Off-Broadway shows which opened after October 1, 1966. 


с. “Movie work": a complete musical work originally written for and performed in full in a 
full-length motion picture which is (a) released in the United States after September 1, 1962, and 
(b) shown in motion picture theatres in the United States prior to any television release. 


d. "Million-performance work": a composition which achieves 1,000,000 or more logged U. S. 
and Canadian broadcast feature performances during the period it has been in the BMI repertoire. 
The rate provided for a "million-performance work" (i) will be effective commencing with the quarter 
following that in which it reached 1.000 000 such performances, and 'ii) will not be applicable to 
works which are already receivina multinle credit under Section 1, or subdivisions (a) (b) or (c) of 
Section 2 of this paragraph A. 


RULES AWD DEFINITIONS (RADIO) 


2. A Group 1 radio station is a station which, for the latest calendar year prior to the perform- 


ance for which figures are available, has paid BMI $3,000 or more. A Group 2 station is one which for the 
same period paid less than $3,000. 


2. Networks at present are ABC, CBS. MUTUAL and NBC. Network rates described above are 
multiplied by the number of interconne stations carrying the performance 


f^ 


3. А feature performance is a performance i hot tess than 70 seconds duration which is the sole 


sound broadcast at the time of th: ре formance and which therefore constitutes the sole focus of audience 
atten tion. 


4. No payment is made: (а) for partial performance of a wo: on radio (other than concert uses) 


except for thematic use, (b) for performance of a work as part of a commercia or promotional announce 
ment or as a station or network identification, (c) 1 


> No credit is given for any comp t ДГ, las t etc cleared jy in the manner re- 


quired by BMI's writer contract. 


с. 


RULES AND DEFINITIONS (TELE VISION) 
1. GENERAL 


a. А Group А Time proaram is any television program broadcast betwee, the hours of 6:00 
P. M. and 11:00 P. M., and a musical or variety program produced especially for television which is 
broadcast between the hours of 11 00 P. M. and 1:00 A. M. AI other programs are deemed broadcast 
in Group B Time. 
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b. Networks are presently ABC, CBS, and NBC. The network rates described above are mul- 
tiplied by the number of interconnected stations carrying a performance. 


c. No payment is made for performance of a work as part of a commercial or promotional an- 
nouncement or as a station or пе” vork identification, 


d. Мо credit is given for any composition which has not been cleared by BMI in the manner 
required by BMI's writer contract, except that background credit will be given for performance of 
music where proprietorship can be established. 


2. FEATURE 


a. A feature performance is a performance that constitutes the main focus of audience atten- 
tion at the time of the performance. If the performance of the work is vocal or instrumental, the 
vocalists and or instrumentalists respectively, must be on camera, except where the music is used 
as part of a choreographic routine which constitutes the main focus of attention. 


b. Feature ; . гїогтапсеѕ of less than 45 seconds but at least 15 seconds duration will re- 
ceive one-half feature credit. Feature performances of less than 15 seconds or shown only as partial 
performances will be credited at Зе per network usage and 2¢ for local usage. At no time shall accu- 
mulation of partial credits total more than one fuli credit per half hour show 


THEME 


a. A theme comprises both the opening and closing musical works performed on a program. 
Half payment is made where there is only an opening or a closing work. Payment is per half hour 
show and themes for shows of other durations are credited in proportion Performances of the theme, 
other than opening and closing, are credited at background rates. For shows telecast more than 
three times weekly, theme payment will be at two thirds of the usual rate 


b. Where a movi- or film series has a theme within the film, an additional theme used by the 
station or network to identify the series will be credited at two-thirds of the usual rate. 
y 


4. BACKGROUND 


a. Background music is music used other than as feature or theme. Music used as background 
to screen credits or to promoticnal or commercial announcement receives no credit 


b. With respect to shows other than those specified in Sections c. and d. below 


(1) Payment for back ground music is based on the use of music up to one-half of the 
duration of the program. For uses in excess Of one-half of the duration of the program, a pro- 
portional reduction will be made for the p rpose of division among the writers entitled thereto, 


but payment will not exceed that which woulc! have been made for a usage of one-half of the 
program duration. 


(2) On proarams oroadcast more than thre times a week, the rate for background music 
is one-half the usual rate, unt 55 the music is performed on a single instrument in which case 
it is computed at one third the usual rate 
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с. Тһе rate of payment for background music in full length feature films shown in motion 
рісішге theatres in the United States prior to television release will be 126 per minute when per- 
formed as part of the broadcast of the motion picture regardless of whether such broadcast is local 
or Group А or Group B network. 


d. The rate of payment for background music used on quiz and audience participation shows 
of one-half hour duration is as follows: music performed (1) between one and one half minutes and 
three minutes by less than four instruments, 5.74¢ (2) three minutes or more by less than four instru- 
ments, or between one and one-half minutes and three minutes, by four or more instruments, 16.51с 
(3) more than three minutes by four or more instruments, 30.87¢. For shows of duration other than 
one-half hour, proportional payment shall be made. 


e. Where the log or cue sheet for a program, film or film series does not indicate the timing 
of the background music involved but indicates the music used and identifies its writers, BMI will 
assign the credits on the basis of the following number of minutes per half-hour for the following 
categories of shows: 


Situation comedy 4 minutes 
Playhouse 6 minutes 


Drama, Western, Mystery, 
Adventure and Cartoon 8 minutes 


Travelogue 12 minutes 


f. Untimed background music used for debates, discussions, newscasts, lectures, commen- 
taries and similar programs shall receive payment at 2c per usage for network performances with a 
timit of бе per half hour, and at 1c per usage for local performances with a limit of 3c per half hour. 


9. А5 to programs or series not covered by e. or f. hereof, BMI may determine the timing on 
the basis of seven random air checks of the procram each quarter. 


h. Untimed background music used to mark entrances, exits, play-ons, play-offs and change 
of scene shall be credited at 2c per usage for network performance and łe per usage for local per- 
formance unless the music utilized has been previously cleared as a feature work, and serves to 
identify the period of the scene, or is associated with the personality of the artist, in which case 
the rate shall be 3c per usage for network performance and 2c per usage for local performance. 


MISCELLANEOUS 
ГА 
1, For performances of works in Canada, BMI will pay amounts calculated in accordance with the 
then current applicable performance rates established by the performing rights licensing organization in 
Canada without deductions for handling or administrative expenses 


£ Performance royalties received by BMI from performing rights licensing organizations outside 
the United States and Canada which are designated as the writers’ share of performance royaities are dis- 
tributed to the writer(s) of each work for which payment is made after deduction of 10% of the 0255 amount 
received for handling and administrative expenses. 


» Where BMI receives payment for performances on 3-M tapes and obtains adequate information 
as to the musical works utilized thereon, BMI will pay to the writer(s) of each such musical work a pro- 
rata share of not less than ninety (90%) percent of not less than fifty (50%) percent of the amount so re- 
ceived from 3-M based upon the ratio between such writer's work so utilized and the total number of BMI 
licensed compositions utilized on such tape. 
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4. BMI cannot undertake to distinguish between lyric and instrumental performances of a work 
less the two versions bear different titles. 


If the lyric and instrumental versions are known by different titles, performances of the instru- 
mental version will be credited solely to the composer unless BMI is notified by all writers involved of an 


'greement between them that the author of the lyric is entitled to share in performance royalties of the in- 
strumental version. 


Where the lyric and instrumental versions are known by the same title, the lyrist will be cred- 
ited with 50% of the logging credit for all performances unless BMI is notified by all writers involved of an 


jreement between them that the lyrist is to be credited only for a stated percentage of all logged per- 
ormances. 


9. If тоге than one musical work is recorded оп one side of a 45 RPM record or other mechanical 
eproduction of equivalent duration: (a) if no more than 2 musical works are involved in such a recording, 
cach work receives full logging credit if the performance of each work consists of a full chorus or more or 
u) if more than 2 works are used on such a recording, a single logging credit is divided among all the mu- 

cal works so used in equal shares but BMI will accept a directive from all the publishers of the works 
ivolved to divide the single logging credit in percentages agreed upon by such publishers. 


The above rule is also applicable to musical works used as a medley, unit or single band on a 
long playing record or tape except that if such medley, unit or single band runs in excess of 5 minutes 
playing time a full logging credit is awarded to each musical work of which a full chorus or more is per 
‘formed and a single logging credit is divided equally among al! other works comprising the medley, unit 
or single band. 


E. BONUS PAYMENTS 


1. A writer whose earnings for logged United States and Canadian broadcast feature perform- 
ances аге $1,500 or more but !ess than $3,000 per year for any three of the last five years for which 
performance figures are available is eligible to enter into an agreement with BMI for a term of three 
years following qualification providing for an additional payment equal to 25*, of his earnings for 
logged United States broadcast feature performances during such three-year term. 


2. A writer whose earnings for logged United States and Canadian broadcast feature perform- 
ances are $3,000 or more per year for any three of the last five years for which performance figures 
are available is eligible to ente: into an agreement with BMI for a term of three years following 
qualification providing for an additional payment equal to 50% of his eamings for logged United 
States broadcast feature performances during such three-year term. 


3. А writer is also eligiuie to enter into an agreement such as described in Subdivision 2. of 
this Section E if the writer's earnings for logged United States and Canadian broadcast feature per 
formances are $9,000 or more during the last three consecutive years for which performance figures 


are available providing that in each of the last two of the three years the writer's said earnings 
shall be $1,500 or more. 


4. A writer whose earnings for logged United States and Canadian broadcast feature perform- 
ances аге $4,500 or more but less than $9,000 in the last four quarters for which performance figures 
are available is eligible to enter into an agreement with BMI for a term of three years following qual- 
ification providing for an additional payment equal to 25% of his earnings for logged United States 
broadcast feature performances during such three-year term. 
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5. A writer whose earnings for logged United States and Canadian broadcast feature perform- 
ances are $9,000 or more in the last four quarters for which performance figures are available is 
eligible to enter into an agreement with BMI for a term of 


viding for an additional payment equal to 50% of his earni 
feature performances during such three-year term. 


three years following qualification pro- 
ngs for logged United States broadcast 


6. 


Bonuses described in Subdivisions 1 through 5 hereof are nct cumulative. 


CBS v. ASCAP 


Plaintiffs' Exhibit No. 470 


BMI Publisher Payment Schedule in effect as of 


> 


January 1, 1972 (Dated September 1972). 


U. S. DIST. COURT 
S. D. OF N. Y. 


DEC 1973 


September, 1972 
Ру 4 7044 | 


BROADCAST MUSIC, INC. 
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PUBLISHER PAYMENT SCHEDULE 


The following is the payment schedule in effect as of January 1, 1972. It does not constitute a modi fica- 


tion or amendment of any agreement to which BMI is a party. The rates described are subject to change by 
ВМІ at any time. 


1, U. S. RADIO FEATURE PERFORMANCES 
Local AM Network AM 


Group 1 Group 2 


Popular Song 4c 2%¢ Ус 6c 
Concert Work 4€ per min. 2%с per min. ме per min. 6¢ per min. 
Multiple Credit Work 6c 3%e Ме 9c 


и. U. 5. RADIO THEMES 


For performances of a work as the opening and closing theme regularly used at the opening and clos- 
ing of a regularly scheduled program of not less than 25 minutes duration, one-half feature credit is given. 
Where the theme is used only as opening or closing, payment is made only if the usage consists of a full 
chorus or a minimum of 45 seconds. 


Ill. U.S. TELEVISION FEATURE PERFORMANCES 


Local 


Group А Group B 
Popular Song 246 36c «4c 
Concert Work 24€ per min 36 c per min 24€ per min 
Multiple Credit Work 72€ $1.08 72¢ 


IN. U. S. TELEVISION THEMES 


Local Network 


12е per '; hr. show 18c per J hr 


U. S. TELEVISION BACKGROUND MUSIC 
Loca! 
Group А Group B 


76 per min 12c per min 10%¢ per min. 
RULES AND DEFINITIONS (GENERAL) 
1. A “concert work" is a symphony, concerto, or other serious work originally written for concert 


or opera performance. The indicated credit per minute of performance will be allowed only for feature per- 
formances and will not be allowed for rhythm or popular arrangements of concert works. 
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Є. "Multiple Credit Work" is а work which meets (һе qualifications described in one or more sub- 
ons of this Section 2. Multiple credit is allowed only for feature performances of a work. Works quali- 
for multiple credit are: 


a. "Broadway show music": a composition from an original score written for and performed 
for the run of the play in a musical comedy, revue or operetta in a first-class legitimate Broadway 
theatre. 


b. "Off-Broadway show music": a composition from an original score written for and per- 
formed for the run of the play in a musical comedy, revue or operetta in an Off-Broadway theatre as 
that term is understood in the theatrical industry and for which an original cast album has been re- 
leased. This multiple credit will apply only to Off-Broadway shows which opened after October 1, 1966. 


c. "Movie work": a complete musical work originally written for and performed in full in a 


full-length motion picture which is (a) released in the United States after September 1, 1962, and 
(b) shown in motion picture theatres in the United States Prior to any television release. 


d. "Million-performance work": a composition which achieves 1,000,000 or more logged U.S. 
and Canadian broadcast feature performances during the period it has been in the BMI repertoire. 
The rate provided for a "million performance work" (i) will be effective commencing with the quarter 
following that in which it reached 1,000,000 such performances, and (ii) will not be applicable to 
works which are already receiving multiple credit under Section 1, or subdivisions (a) (b) or (c) of 
Section 2 of this paragraph A. 


RULES АМО DEFINITIONS (RADIO) 


a A Group 1 radic station is a station which, for the latest calendar year prior to the perform- 
ance for which figures are available has paid BMI $3 000 or more. A Group 2 station is one which for (he 
same period paid less than $3,000. 


2. Networks at present are ABC, CBS, MUTUAL and NBC. Network rates described above are 
'tiplied by the number of interconnected stations carrying the performance 


3. А feature performance is a performance of not less than 90 seconds duration which is the sole 
sound broadcast at the time of the performance and which therefore constitutes the sole focus of audience 
attention. 


4. No payment is made: (a) for partial performance of a work on radio, (other than concert uses) 
except for thematic use, (b) for performance of a work as part of a commercial or promotional announce- 
ent or as a station or network identification, (c) for performances as background or cue music. 


5. No credit is given for any composition which has not been cleared by BMI in the manner re- 
quired by BMI's publisher contract. 


RULES AND OEFINITIONS (TELE VISION) 


i. GENERAL 


a. A Group A Time program is any television program broadcast between the hours of 6:00 P. M 
and 11:00 P.M., and a musical or variety program produced especially for television which is broad- 
cast between the hours of 11:00 P. M. and 1:00 A. M. All other programs are deemed broadcast in 
Group В Time. 
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b. Networks are presently ABC, CBS, and NBC. The network rates described above are mul- 
tiplied by the number of interconnected stations carrying a performance. 


с. Мо payment is made for performance of a work as part of a commercial or promotional an- 
nouncement or as a station or network identification 


d. No credit is given for any composition which has not been cleared by BMI in the manner 
required by BMI's publisner contract, except that background credit will be given for performance of 
music where proprietorship can be established. 


2. FEATURE 


a. А feature performance is a performance that constitutes the main focus of audience atten 
tion at the time of the performance. If the performance of the work is vocal or instrumental, the 
vocalists and or instrumentalists, respectively, must be on camera, except where the music is used 
as part of a choreo “ whic routine which constitutes the main focus of attention 


b. Feature performances of less than 45 seconds but at least 15 seconds duration will re 
ceive one half feature credit. Feature performances of less than 15 seconds or shown only as partial 
performances will be credited at 3c per network usage and 2c for local usage. At no time shall 
accumulation of partial credits total more than one full credit per half hour show 


THEME 


a А theme comprises both the opening and closing musical works performed on a pro 
gram. Half payment is mede where there is only an opening or a closing work. Payment is per half 
hout show and themes for shows of other durations are credited in proportion. Performances of the 
theme, other than opening and closing. are credited at background rates. For shows telecast more 
than three times weekly, theme payment will be at two-thirds of the usual rate 


b. Where a movie or film series has a then. within the film, an additional theme used by 
the station or network to identify the series will be credited at two-thirds of the usual rate 


4. BACKGROUND 


a. Background music is music used other than as feature or theme Music used as back 
ground to screen credits or to promotional or commercia! announcement receives no credit 


b With respect to shows other than those specified in Sections c. and d. below 


(1) Payment for backaround music is based on the use of music up to one-half of the 
duration of the program. For uses in excess of one-half of the duration of the program, а pro 
portional reduction will be made for the purpose of division among the publishers entitled 
thereto, but payment will not exceed that which would ave been made for a usage of one-half 
of the program duration 


(2) On programs broadcast more than three times a week, the rate for background music 
is one-half the usual rate, unless the music is performed on a single instrument, in which case 
it is computed at one-third the usual rate 
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c. The rate of payment for background music in full length feature films shown in motion 
picture theatres in the United States prior to television release will be 126 per minute when per- 
formed as part of the broadcast of the motion picture regardless of whether such broadcast is local 
or Group A or Group B network. 


6. Тһе rate of payment for background music used on quiz and audience participation shows 
of one-half hour duration is as follows: music performed (1) between one anc one-half minutes and 
three minutes by less than four instruments, 5.74€ (2) three minutes or more by less than four instru- 
ments, or between one and one-half minutes and three minutes, by four or more instruments, 16.51с, 
(3) more than three minutes by four or more instruments, 30.87¢. For shows of duration other than 
one-half hour, proportional payment shall be made. 


e. Where the log or cue sheet for a program, film or film series does not indicate the timing 
of the background music involved but indicates the music use and identifies its publishers, BMI 
will assign the credits on the basis of the following number of minutes per half hour for the follow- 
ing categories of shows: 


Situation omedy 4 minutes 


Playhouse 6 minutes 


Drama, Western, Mystery, 
Adventure and Cartoon 8 minutes 


Travelogue 12 minutes 


f. Untimed background music used for debates, discussions, newscasts, lectures, commen- 
taries and similar programs shall receive payment at 2c per usage for network performances with a 
limit of 6c per half hour, and at le per usage for local performances with a limit of 3c per half hour. 


9. As to programs or series not covered by e. or f. hereof, BMI may determine the timing on 
the basis of seven random air checks of the program each quarter. 


h. Untimed background music used to mark entrances, exits, play-ons, play-offs and change 
of scene shail be credited at 2c per usage for network performance and 1e per usage for local per- 
formance unless the music utilized has been previously cleared as a feature work, and serves to 
identify the period of the scene, or 15 associated with the personality of the artist, in which case 
the rate shall be 3c per usage for network performance and 2с per usage for local performance. 


MISCELLANEOUS 
b For performances of works in Canada, ЕМІ wil! pay amounts calculate. in accordance with the 


then current applicable performance rates established by the performing rights licensing organization in 
Canada without deductions for handling or administrative expenses. 


4. Performance royalties received by BMI from performing rights licensing organizations outside 
the United States and Canada which аге de: inated as the publishers’ share of performance royalties are 
distributed to the publisher(s) of each work fo: which payment is made after deduction of 10% of the gross 
amount received for handling and administrative expenses. 


3. Where BMI receives payment for performances on 2-М tapes and obtains adequate information 
as to the musical works utilized thereon, BMI will pay to the publisher(5) of each such musical work a pro 
rata share of not less than ninety (90%) percent of not less than fifty (50%) percent of the amount so re- 
ceived from 3-M based upon the ratio between such publisher's work so utilized and the total number of 
BMI licensed compositions utilized on such tape. 
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4. Payment to a BMI affiliated publisher for a work originally publisheu by a member of a per- 
wrming ights licensing organization outside the United States, its territories and possessions and Canada 
with which BMI has contractual relations, is made, except as hereinafter noted, at the full applicable rate 
for the type of performance with no deduction for the original publisher. BMI currently makes payment to 
the society of the original publisher of an equal amount as the share of the original publisher. However, 
where theme and or background music (other than music contained in full length feature motion pictures 
made for theatrical release) was originally published by a foreign publisher and is subpublished by a BMI 
publisher, the publisher shareof the television performance payments, as described in the schedule, will 
Зе divided fifty percent (50%) to the foreign society to which the foreign publisher belongs, for the account 
of such publisher, and fifty percent (50%) to the BMI affiliated publisher who controls the United States 
and Canadian performing rights, unless BMI receives specific instructions from the foreign society that 
the division of rovalties should be other than equal. 


5. BMI cannot undertake to distinguish between lyric and instrumental performances of a work 
unless the two versions bear different titles. 


If the lyric and instrumental versions are known by different titles, performances of the instru- 
mental version will be credited solely to the composer and to the publisher of (һе instrumental version 
unless ВМІ is поі fied by all parties involved of an agreement hetween them that the author of the lyric 
and the publisher of the lyric version cre entitled to share in performance royalties of the instrumental version. 


Where the lyric and instrumental versions are known by the same title, the lyrist and the pub 
lisher of the lyric version will each be credited respectively with 50% of the applicable writer and pub- 
lisher logging credit for all performances unless BMI is notified by all parties involved of an agreement 
between them that the lyrist and the publisher of the lyric version are to be credited only for a stated per- 
centage o: all logged performances. 


6. If more than one musical work is recorded on one side of a 45 RPM record or other mechanical 
reproduction of equivalent duration: (a) if no more than 2 musical works are involved in such a recording 
each work receives full logging credit if the performance of each work consists of a full chorus ог. ‘re or 
(b) if more than 2 works are used on such a recording, a single logging credit is divided among all the 
musical works so used in equal shares but BMI will accept a directive from all the publishers of the works 
involved to divide the single logging credit in percentages agreed upon by such publishers. 


The above rule is also applicable to musical works used as a medley, unit or single band on 
a long playing record or tape except that, if such medley, unit or singl^ and runs in excess of 5 minutes 
playing time, а full logging credit is awarded “о each musical work of which a full chorus or more is per- 
formed and a single logging credit is divided equally among all other works comprisi ig the medley, unit 
or single band. 


7. BONUS PAYMENTS 


(a) A BMI publisher whose  orks have received in excess of 300,000 but less than 500,000 
logged United States broadcast feat perforinances during the last four quarters for which perform- 
ance figures are available is entitled to receive ап additional payment e шаі to 25% о e monies 
payable for logged United States broadcast feature performances during the one year рег, ıd follow- 
ing the quarter in which the publisher becomes eligible for such payment provided that the publish 
er's basic agreement with BMI is not subject to termination during such one year period. 


(b) A BW publisher whose works have received in excess of 500,000 logged United States 
broadcast feature performances during the last four quarters for which performance figures are avail- 
able is entitled to receive an additional payment equal to 50% of the monies payable for logged 
United States broadcast feature performances during the one year period following the quarter in 
which the publisher becomes eligible for such payment provided that the publisher's basic agree- 
ment with BMI is not subject to termination during such one year period, 
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(c) The bonuses described in subdivisions (a) and (b) hereof are not cumulative. 


(d) For purposes of determining a publisher’s qualification for the bonus described in (a) 
and (b) hervof: 


(I) Performances of the works of two or more publishers shall be computed ^ e 
the purpose of determining bonus eligibility only if the publishing companies have identic 


ownership or If the performances of such publishing companies were computed together for 
such purpose prior to July 1, 1968. 


(I Except as described іп subdivision (1) hereof ,no performances shail be чарар : 
a computation for bonus qualification other than those accruing to the publisher under a direc 


affiliation agreement between publisher and BMI pursuant to which performing rights have 
been granted by publisher directly to BMI 


8. А work assigned from one BMI publisher to another will be credited to the assignee commenc- 


ing with the calendar quarter following the receipt of notice by BMI of the assignment. The recognition of 


such assignment shall be subject to Appropriate adjustment with respect to monies advanced by BMI to the 
assignor publishing company. 


CBS v. ASCAP 


Plaintiffs' Exhibit No. 471A 


BMI-Publisher Affiliation Agreement with a publisher 


where no previous agreement between the parties existed. 
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AGREEMENT made this day of „19 , between 
BROADCAST MUSIC. INC., а New York corporation, whose address is 40 West 57th Street, New York, N.Y. : ol 
‚ (hereinafter called “ВМІ”) and ... 


E] NIRE есер араны ынын н анынын doing bu:in a 
Au ce» КИІК E TEE AAE NARA ын ына сс ы whose :dresa is 
S Ei ST y 0 UNE ышкыны маны” mura уан ос: 


(ће: =. after called "Publisher"). 


WITNESSETH: 


FIRST: The term of this agreement shall be the period of five (5) years from 


te ‚ and continuing thereafter for additional periods of five (5) years each 
unkess terminated by either party at the end of such initial period, or any such additional five (5) year period, upon 
notice by registered or certified meil not more than six (6) months or less than three (3) months prior to the ead of 
&ny such term. 


SECOND: As used in this cgreement, the word "works" shall mean: 


A.' All musical and dramatico-musical compositions, whether pubiished or unpublished, now 
owned or copyrighted by Publisher or in which Publisher owns or controls performing rights, and 


B. All musical and dramatico-musical compositions, whether published or unpublished, in 
which hereafter during the term Publisher acquires ownership or copyright or ownership or control of the performing 
rights, from and after the date of the acquisition oy Publisher of such ownership or control. 


THIRD: Publisher hereby sells, assigns and transfers to ВМІ, its successors or assigns, for the term of 
this agreement: 

A. All the rights which Publisher owns or ecquires publicly to perform, and to license others 15 
perform, for profit or otherwise, anywhere in the world, any ра or all of the works, such rights being granted excin- 
sively to BMI except to the extent of any prior grant listed on ‘earance sheets or cue sheets submitted pursuant to 
subparagraph A of paragraph TEN, Н with respect to works h-ctofore acquired by Publisher. 


B. The non-exclusive right to record, and to license others to record, anv part or all of any of 
the works on electrical transcriptions, wire, tape, film or otherwise, but only for the purpose of performing such work 
publicly by means of radio and television or for archive or audition purposes and not for sale to the public or for 
synchronization with motion pictures intended primarily for theatrical exhibition or with programs distributed by 
means of sy: ‘ication to broadcasting stations. 


C. The v on-exclusive right to adapt, arrange, change and drame*'se anv part о? all of any of 
the works for performance pu: poses, and to license others to do so. 


FOURTH: 


A. The rights granted to BMI by subparagraph А of paragraph Th;RO hercet shall not 
include the right to perform or license the performance of more than one song or aria from an opera, орегеб or 
musica) e or more than five (5) minutes from a ballet if such performance is accorh( anied by the dramatic 
action, costumes or scenery of that opera, operetta, musical comedy or Pallet. 


B. Publisher, together with all the writers and co-publishers, if any, of a work. shall have the 
right jin. by written notice to BMI, to exclude from the grant made by subparagraph A of ^sragraph THIRD 
hereo 


performances of more than thirty (30) minutes’ duration of a work which is an op tta or musical 
comedy, but this right shall not apply to a work which is the score of a film originally р exhibition in 
motion picture theaters when ^erformed as incorporated in such film, or which is a score orig «atten for a radio 
or television program when pesformed as incorporated in such program. 
FIFTH: 


А. As full consideration for all rights granted to BMI hereunder, BMI agrees to make the 
following payments to Publisher with respect to each of the wo ks in which BMI has exclusive performing rights: 


(1) For performances of works on broadcasting stations in the United States, 719 terri- 
tories and ions апд Canada BMI will pav amounts calculated pursuant to BMI's then standard practices upon 
the basis of the then current performance rates generally paid by BMI to its affiliated publishers for similar perform- 
ances of similar compositions. The number of performances for which Publisher shall be entitled to payment shali 
be estimated by BMI in accordance with its then current system of computing the number of such рыл sot eng 


(2) For performances of works outside of the United States, its territories and pos- 
sessions ar í Canada BMI will pay to Publisher all monies received by BMI in the United States from any performing 
rights licensing organization which are designated by such organization as the publisher's share of foreign perform. 
ance royalties earned by any of the works after deduction of ten percent (10%) of the gross amount thereof to cover 
BMI's hand'ing charge. 

(3) In the case of works which, or rights in which, are owned by Publisher jointly with 
or.? or more other publishers who have granted performing rights therein to BMI, the sum payable to Publisher under 
this subparagraph A shall be a pro rata share determined on the basis of the number of publishers, unless В.) shal! 
have received from Publisher a сору of an agreement or other document signed by al! of the publishers, providing 
for different division of payment. 


B. Notwithstanding the foregoing provisions of this paragraph FIFTH, BMI shall have no 
obligation to make payment hereunder with respect to any performance of a work which occurs prior to the date on 
which BMI shall have received from Publisher ail of the material with respect to such work referred to in subpara- 
graphs А and D(1) of paragraph 7 ‘NTH hereof, and in the case of foreign performances, the information referred 
to in subparagraph B Hi сомалар, r OURTEENTH hereof. 
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SIXTH: BMI will furnish statements to Publisher at least twice during cach year of the term showing the 
number of performances of the works as computed pursuant to subparagraph A ( 1! of paragraph FIFTH hereof, and 
at least once during each year of the term showing the monies received by MI referred to in subparagraph A(2) of 
paragraph FIFTH hereof. Each such statement shall be accompanied by payment of the sum i «reby shown to be 
due to Publisher. subject to all proper deductions, if any, for advances or amounts due to BMI {rom Publisher. 


SEVENTH: 


A. Nothing іп this agreement requires BMI to ntinue to license the works subsequent to the 
termination of this agreement. In the event that BMI continues to license any or all of the works, however, BMI shall 
continue to make payments to Publisher for so long as Publisher does not make or purport to make directly or in- 
directly any grant of performing rights in such works to any other licensing organization. The amounts of such 
payments shall be calculated pursuant to BMI's then current standard practices upon the basis of the then current 

ormance rates generally paid by BMI to its affiliated publishers for similar performances of similar compositions. 
blisher agrees to notify BMI by registered or certified mail of any grant or purported grant by Publisher directly 
or indirectly of performing rights to алу other performing rights organization within ten ( 10: davs from the making 
of such grant or purported gtant and if Published fails ко to inform BMI thereof and BMI makes payments to Publisher 
for any period after the making of any such grant or purported grant, Publisher agrees to repay to BMI all amounts 
so paid by BMI promptly on demand. In addition. if BMI inquires of Publisher by registered or certified mail. 
ressed to Publisher's last known address, whether Publisher has made апу such grant or purported grant and 
Publisher fails to confirm to BMI by registered or certified mail within thirty (30) days of the mailing of such inquiry 
that Publisher hes not made any such grant or purported grant, BMI may. from and after such date. discontinue 
making any payments to Publisher. In the event that Publisher subsequently certifies to BMI by registered or certified 
mail that it has made no such grant or purported grant, BMI shall resume payments to Publisher commencing with 
the calendar quarter immediately following the giving of such notice by Publisher. 


В. BMI's obligation to continue payment to Publisher after the termination of this agreement 
for pte per outside of the United States. its territories and possessions and Canada shall be dependent upon 
's 


BM 
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receipt in the United States of payments designated bv foreign performing rights licensing organizations as 
blisher's share of foreign performance royalties earned Бу any of the works. Payment of such foreign royalties 
be subject to deduction of BMI's then current handling charge applicable to its affiliated publishers. 


EIGHTH: In the event that this agreement shall terminate at a time when. after crediting all earnings 
reflected by the statements rendered to Publisher prior to the effective date of such termination. there is an indebtedness 
from Publisher to BMI, for advances or otherwise, such termination shall not be effective with respect to the works then 
embraced by this agreement until thirty (30! davs after such indebtedness shall be paid by Publisher or until a 
statement is rendered by BMI at its normal accounting period showing that the amount cf such indebtedness has been 
fully recouped by BMI. 


NINTH: 
А. ВМІ shall have the right, upon written notice to Publisher, to exclude from this agreement, 
at any time, any work which in its opinion (1) is similar to a previously existing composition and might constitute a 
сор - е. infringement, or (2) has a title or music or lyric similar to that of a previously existing composition and 
ight lead to a claim of unfair competition, or (3! is offensive, іп bad taste or against public morals, or (4) is not 
reasonably suitable for performance. 


B. In the case of works which in the opinion of BMI are based on compositions in the public 
domain, BMI shall have the right, at any time. upon written notice to Publisher, either (1) to exclude any such work 
from this agreement, or (2) to classify any such work as entitled to receive only a stated fraction of the full credit 
that would otherwise be given for performances thereof. 


C. In the event that any work is excluded from this agreement pursuant to subparagraph А or 
B of this paragraph NINTH, or pursuant to subparagraph C of parazraph TWELFTH hereof, all rights of BMI in 
such work shall automatically revert to Publisher ten (10) days after the date of the notice of such exclusion given 
by BMI to Publisher. In the event that a work is classified for less than full credit under subparagraph Bi2) of this 
Бағ” NINTH, Publisher shall have the right, by giving notice to BMI within ten (10) days after the date of 
МЇ» notice to Publisher of the credit allocated to such work, to terminate all rights in such work granted to BMI 
herein and all such rights of BMI in such work shall revert to Publisher thirty (30) days after the date of such notice 
from Publisher to BMI. 


TENTH: 

A. With respect to each of the works which has been or shall be published or recorded com 
mercially or synchronized with motion picture or television film or tape or which Publisher considers likely to be 
performed, Publisher agrees to furnish to BMI: 


(1) Two copies of a « ompleted clearance sheet in the form supplied by BMI. unless a 
cue sheet with respect to such work is furnished pursuant to subparagraph A(3) of this paragraph TENTH 


(2) A legible lead sheet or other written or printed copy of such work setting forth the 
lyrics, if any, and music correctly metered: provided that with respect to a work used solely as background music, 


such copy need be furnished only if requested by BMI. 


(3) If such work has been or shall be synchronized with or otherwise used in connec 
tion with motion picture or television film or tape, a cue sheet showing the title, composers, publisher and nature and 
duration of the use of the work in such him or tape. 


B. Publisher shall submit the material described in subparagraph A of this paragraph TENTH 
with respect to works heretofore published, recorded or sv hronized within ten (10) dovs after the execution of this 
agreement and with respect to any of the works hereafter so published, recorded, synchronized or likely to be per- 
formed prior to the date of publication or release of the recording, film or tape or anticipated performance 


С. The submission of each clearance sheet or cue sheet shall constitute a warranty Бу Publisher 
that ali of the information contained thereon is true and correct and that no performing rights in апу of the works 
listed thereon has been granted to or reserved by others except as specifically set forth therein 


D. Publisher agrees: 


(1) To submit to BMI. from time to time, so far as known to Publisher, the manufac- 
turers' names, catalog numbers and the names of the recording artists with respect to all phonograph records, tapes, 
electrical transcriptions and other reproductions made of any of the works. 
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(2) To secure and maintain copyright protection of the works pursuant to the Сору. 

Law of the United States and pursuant to the laws of such other.nations of the world where such protection is 

lorded; and to give BMI prompt written notice of the date and number of copyright registration and/or renewal of 
each work registered in the United States Copyright Office. 


(3) To obtain and deliver to BMI anv written agreements, assignments, instruments or 
documents of any kind with respect to any of the works which BMI may reasonably require. 


ELEVENTH: Publisher warrants and represents that: 


А. Publisher has the right to enter into this agreement; Publisher is not bound by any prior 
commitments which conflict with its undertakings herein; the rights granted by Publisher to BMI herein are the sole 
and exclusive property of Publisher and аге free from all encumbrances and claims; and exercise of such rights will 
not constitute infringement of copyright or violation of any right of, or unfair competition with, any person, firm, 
corporation or association. 


B. Except with respect to works in which the possession of performing rights by another person, 
firm, corporation or association is specifically set forth on a clearance sheet or cue sheet submitted to BMI pursuant 
to subparagraph A of paragraph TENTH hereof, Publisher has exclusive performing rights in each of the works by 
virtue of writter. grants thereof to Publisher signed by all the authors and composers or other owners of such work. 


TWELFTH: 


A. Publisher agrees to defend, indemnify, save and hold BMI, its licensees, the advertisers 
of its licensees and their respective agents, servants and employees, free and harmless from and against any and all 
demands, loss, damage, suits, judgments, recoveries and costs. including counsel fees, resulting from any claim of 
whatever nature arising from or in connection with the exercise of апу of the rights granted by Publisher in this 
agreement; provided, however, that the obligations of Publisher under this paragraph TWELFTH shall not apply 
to any matter added to, or changes made in, any work by BMI oi its licensees. 


B. Upon the receipt by any of the parties herein indemnified of any notice, demand, process, 
pepers, writ or pleading, by which any such claim, demand, suit or proceeding is made or commenced against them, 
or any of them, which Publisher shall be obliged to defend hereunder, BMI shall. as soon as may be practicable. give 
Publisher notice thereof and deliver to Publisher such papers or true copies thereof. and BMI shall have the right to 
participate by counsel of its own choice, at its own expense. Publisher agrees to cooperate with BMI in all such matters. 


C. In the event of such notification of claim or service of process on any of the parties herein 
indemnified, BMI shall have the right. ‘rom the date thereof. to exclude the work with respect to which a claim is 
made from this agreement and. or to withhold payment of all sums which may become due pursua 1 to this agreement 
or any modification thereof until such claim has been withdrawn, settled or adjudicated 


THIRTEENTH: Publisher makes, constitutes and appoints BMI, or its nominee, Publisher's true and 
lawful attorney, irrevocably during the term hereof, in the name of BMI or that of its nominee, or in Publisher's name 
or otherwise, to do all acts, take all proceedings, and execute, acknowledge and deliver апу and all instruments, papers. 
documents, process or pleadings that may be necessary, proper or expedient to restrain infringement of and or to 
enforce and protect the rights granted by Publisher hereunder, and to recover damages in respect of or for the in- 
fringement or other violation of the said rights. and in BMI's sole judgment to join Publisher and. or others in whose 
names the copyrights to any of the works may stand. and to discontinue. compromise or refer to arbitration, arı such 
actions or proceedings or to make any other disposition of the disputes in relation to the works; provided thet any 
action or proceeding commenced by BMI pursuant to the provisions of this peragraph THIRTEENTH shali be at 
its sole expense and for its sole benefit 


FOURTEENTH: 

A. It is acknowledged that BMI has heretofore entered into, and may during the term of 
this agreement enter into, contracts with performing rights licensing organizations for the licensi’ * of public per- 
forming rights controlled by BMI in territories outside of the United States, its territories ап” — ossessions and 
Canada, (hereinafter called “foreign territories”). Upon Publisher's written request, BMI agrees, ermit Publisher 
to grant performing rights іп any or all of the works for any foreign territory for which, at the time such request is 
received, BMI has not entered into any such contract with a performing rights licensing organization; provided, 

* however, that any such grant of performing rights by Publisher shall terminate at such time when BMI shall have 
entered into such a contract with a performing rights licensing organization covering such foreign territory and shall 
have notified Publisher thereof. Nothing herein contained. however. shall be deemed to restrict Publisher from 
assigning to its foreign publisher or representative the right to collect a part or all of the publishers’ performance 
royalties earned by апу or all of the works in any foreign territor as part of an agreement for the publication, ex- 
ploitation or representation of such works in such territory, whether or not BII has entered into such a contract with 
а performing rights licensing organization covering such territory 


B. Publisher agrees to notify BMI promptly in writing in each instance when publication, ex- 
ploitation or other rights in апу or all of the works are granted for апу foreign territory. Such notice shall set forth 
the title of the work, the country or countries involved, the period of such grant. the name of the person, firm, corpora 
tion or association entitled to collect performance royalties earned іп the foreign territory and the amount of such 
share. Within ten (10) days after the execution of this agreement Publisher agrees to submit to BMI, in writing, а 
list of all works as to which Publisher has, prior to the eflective date of this agreement. granted to апу person, firm, 
corporation or association performing rights and or the right to collect publisher performance royalties earned in 
any foreign territory. 

C. In the event that BMI transmits to Publisher performance rovalties designated as the writer's 
share of performance royalties earned by any of the works in апу foreign territory. Publisher shall promptly pav 
such royalties to the writer or writers of the works involved. If Publisher is unable for any reason to locate and make 
payment to any of the writers involved within six (6) munths from the date of receipt, the amounts due such writers 


shall be returned to BMI 
FIFTEENTH 


A. Publisher agrees that Publisher, its agents, employees, representatives or affiliated сотра- 
nies, will not dicectly or indirectly during the term of this agreement: 


(1) Solicit or accept payment from or on behalf of authors for composing music for 
lyrics, or from or on behalf of composers for writing lyrics to music 


(2) Solicit or accept manuscripts from composers or authors in consideration of апу 
payments to be made by or on behalf of such composers or authors for reviewing. arranging, promotion, publication, 
recording or any other services connected with the exploitation of any composition. 
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А (3) Permit Publisher's name, or б fact of its affiliation with ВМІ, to be used by any 
other person, firm, corporation or association engaged in any of the practices described in subparagraphs A(1) and 
А(2) of this paragraph FIFTEENTH. 


(4) Submit to BMI, ss one of the works to come within this agreement, any musical 
E with respect to which any payments described in subparagraphs Ail) and А(2) of this paragraph 
FI NTH have been made by or on behalf of a composer or author to any person, firm, corporation or association. 


B. Publisher agrees that Publisher, its agents, employees or representatives will not directly 
or indirectly during the term of this agreement make any effort to ascertain from. or offer апу inducement or соп- 
sideration to, anyone, including but not limited to any broadcasting licensee of BMI or to the agents, employees or 
representatives of BMI or of any such licensee, for information regarding the time or times when any such BMI 
licensee is to report its performances to BMI, or to attempt in any way to manipulate performances or affect the rep- 
resentative character or accuracy of BMI's system of sampling or logging performances. 


C. Publisher agrees to notify BMI promptly in writing (1! of any change of firm name or 
addrese of Publisher, and (2) of any change of twenty percent (20%) от more in the ownership thereof. 


D. In the event of the violation of anv of the provisions of subparagraphs A. B or C of this 

ragraph FIFTEENTH, BMI shail have the right, in its sole discretion, to terminate this agreement by giving Pub- 

Бы at least thirty (30) days' notice by registered or certified mail. In the event of such termination, no payments 
shall be due to Publisher pursuant to paragraph SEVENTH hereof. 


SIXTEENTH: All disputes of any kind, nature or description whatsoever arising in connection with the 
terms and conditions of this agreement, or arising out of the performance thereof. or based upon an alleged breach 
thereof, shall be submitted to arbitration in the City, County and State of New York under the then prevailing rules 
of the American Arbitration Association by an arbitrator or arbitrators to be selected as follows: Each of the parties 
hereto shall by written notice to the other have the right to appoint one arbitrator: provided, however. that if within 
ten (10) days following the giving of such notice by one party the other shall not by written notice appoint another 
arbitrator the first arbitrator appointed shall be the «ole arbitrator. If two arbitrators are so appointed, thev shall 
thereupon appoint the third arbitrator, provided that if ten (10) davs shall elapse after the appointment of the second 
arbitrator and the said two arbitrators are unable to agree upon the appointment of the third arbitrator then either 

rty may in writing request the American Arbitration Association to appoint the third arbitrator. The award made 
in the arbitration shall be binding and conclusive on the parties hereto and judgment may be, but need not be, entered 


thereon in any court having jurisdiction. Such award shall include the fixing of the cost of arbitration, which shall 
be borne by the unsuccessful party. 


SEVENTEENTH: Publisher agrees that it shall not, without the written consent of BMI, assign any of 
its rights hereunder. No rights of any kind against BMI will be acquired by the assignee if any such purported assign- 
ment is made by Publisher without such written consent 


EIGHTEENTH: Any notice sent to Publisher pursuant to the terms of this agreement shall be valid if 
addressed to Publisher at the last address furnished by Publisher in writing to ВМГ» Department of Publisher Ad. 
ministration. 


NINETEENTH: This agreement cannot be changed orally and shall be governed and construed pur 
suant to the laws of the State of New York. 


IN WITNESS WHEREOF, the parties hereto have caused this agreement to be duly executed as of the 
day and year first above written 


BROADC ‘ 77 MUSIC, INC. 


By 


(Sign here) 


СВ5 у. А5САР 


Plaintiffs' Exhibit No. 471B 
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lisher canceling and superseding any prior agreement between 
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AGREEMENT made this дау of e | „19 , between 
BROADCAST MUSIC, INC., a New York corporaticn, whosé address is 40 West 57th Stieet, New York, N.Y. 10019 


4 і doing business under the 
firm name and муіе E ER senes Whose address із 


(hereinafter called "Publisher") . 


WITNESSETH: 


FIRST: The term of this agreement shall be the period of five (5) years from 


to ‚ and continuing thereafter for additional periods of five (5) years each 
unless terminated by either party at the end of such initial period, or any such additional five (S) year period, upon 
notice by registered or certified mail not more than six (6) months or less than three (3) months prior to the end of 
any such term. 


SECOND: Аз used in this agreement, the word “works” shall mean: 


A. АП musical and dramatico-musical compositions, whether published or unpublished, now 
owned or copyrighted by Publisher or in which Publisher owns or controls performing rights, and 


B. Al! musical and dramatico-musical compositions, whether published or unpublished, in 
which hereafter during the term Publisher acquires ownership or copyright or ownership or control of the performing 
rights, from and after the date of the acquisition by Publisher of such ownership or control. 


THIRD: Publisher hereby sells, assigns and transfers to BMI, its successors or assigns, for the term of 
this agreement : 

A. All the rights which Publisher owns or acquires publicly to perform, and to license others to 
perform, for profit or otherwise, anywhere in the world, any part or all of the works, such rights being granted exclu- 
sively to BMI except to the extent of any prior grant listed on clearance sheets or cue sheets submitted pursuant to 
subparagraph A of paragraph TENTH with respect tc works heretofore acquired bv Publisher 


B. The non-exclusive right to record, and to license others to record, any part or all of any of 
the works on electrical transcriptions, wire, tape, film or otherwise, but only for the purpose of performing such work 
publicly by means of radio and television or for archive or aucition purposes and not for sale to the public or for 
synchronization ‘vith motion pictures intended primarily for theatrical exhibition or with programs distributed by 
means of syndication to broadcasting stations 


C. The non-exclusive right to adapt, arrange, change and dramatize any part or all of any of 
the works for performance purposes, and to license others to do so. 


FOURTH: 


A. The rights granted to BMI by subparagraph A of paragraph THIRD hereof shall not 
include the right to perform or license the performance of more than one song or aria from an opera, operetta or 
musical mets < or more than five (5) minutes from a ballet if such performance is accompanied by the dramatic 
action, costumes or scenery of that opera, operetta, musical comedy or ballet. 


B. Publisher, together with all the writers and co-publishers, if any, of a work, shall have the 
right jointly, by written notice to BMI, to exclude from the стап! made by subparagraph A of paragraph THIRD 
und performances of more than thirty (30) minutes’ duration of a work which is an opera, operetta or musical 
comedy, but this right shall го! apply to a work which is the score of a film originally produced for exhibition in 
motion picture theaters when performed as incorporated in such film, or which is a score originally written for a radio 
or television program when performed as incorporated in such program. 


FIFTH: 


А. As full consideration for all rights granted to BMI hereunder, BMI agrees to make the 
fcllowing payments to Publisher with respect to each of the works in which BMI has exclusive performing rights: 


(1) For performances of works on broadcasting ations in the United States, its terri- 
tories and ions and Canada BMI will pay amounts calculated pursuant to BMI's then standard practices upon 
the basis of the then current performance rates generally paid bv BMI to its athliated publishers for similar perform. 
ances of similar compositions. The number of performances for which Publisher shall be entitled to payment shail 
be estimated by BMI in accordance with its then current system of computing the number of such performances 


(2) For performances of works outside of the United States, its territories and pos- 
sessions and Сапай: BMI will pay to Publisher all monies received by BMI in the United States from апу performing 
rights licensing organization which are designated by such organization as the publisher's share of foreign perform- 
ance royalti«« earaed by any of the works after deduction of ten percent (10%) of the gross amount thereof to cover 
BMI's he..diing charge. 

(3) In the case of works which, or rights in which. are owned by Publisher jointly with 
one or more other publishers who have granted performing rights therein to BMI, the sum pavable to Publisher under 
this subparagraph A shall be a pro rata share determined on the basis of the number of publishers, unless BMI shall 


have received from Publisher a copy of an agreement or other document signed by all of the publishers, providing 
for a different division of payment. 


B. Notwithstanding the foregoing provisions of this pest йш үз FIFTH. BM! shall have по 


obligation to make payment hereunder with respect to any performance of a work which occurs prior to the date on 
which BMI shail have received from Publisher all of the material with respect to such work referred to in subpara- 
graphs А and D(1) of paragraph TENTH hereof, and іп the case of foreign performances, the information referred 
to in subparagraph B el pringe FOURTEENTH hereof. 
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SIXTH: BMI will furnish statements to Publisher at least twice during each year of the term showing the 
number of performances of the works as computed pursuant to subparagraph Ai | of paragraph FIFTH hereof, and 
at least once during each year of the term showing the monies received by BMI referred to іп subparagraph A(2) of 
paragraph FIFTH hereof. Each such statement shall be accompanied by payment of the sum thereby shown to be 
due to Publisher. subject to all proper deductions, if any, for advances or amounts due to BMI from Publisher. 


SEVENTH: 

A. Nothing in this agreement requires RMI to continue to license the works subsequent to the 
termination of this azreement. In the event that BMI continues to license anv or all of the works. however, BMI shall 
continue to make payments to Publisher for so long ах Publisher does not make or purport to make directly or in- 
directly any grant of performing rights in such works to апу other licensing organization, The amounts of such 
payments shall be calculated pursuant to BMI's then current standard practices upon the basis of the then current 

formance rates generally paid by BMI to its affiliated publishers for similar performances of similar compositions, 
ublisher agrees to notify BMI by registered or certified mail of апу grant or purported grant bv Publisher directly 
or indirectly of performing rights to апу other performing rights organization within ten (10) dass from the making 
of such grant or purported grant and if Published fails «o to inform BMI thereof and BMI makes payments te Publisher 
for any period after the making of any such grant or purported grant. Publisher agrees to repas to BMI all amounts 
so paid by BMI promptly on demand. In addition. if BMI inquires of Publisher by registered or certified mail, 
addressed to Publisher's last known address, whether Publisher has made anv such grant or purported grant and 
Publisher fails to confirm to BMI by registered or certified mail within thirty (30) days of the mailing of such inquiry 
that Publisher has not made any such grant or purported grant. BMI mav. from and after such date. discontinue 
making any payments to Publisher. In the even: that Publisher subsequently certifies to BMI by registered or certified 
mail that it has made no such grant or purported grant, BMI shall resume pax ments to Publisher commencing with 
the calendar quarter immediately following the giving of such notice by Publisher. 


В. BMI's obligation to continue payment to Publisher after the termination of this agreement 
for performences outside of the United States. its territories and possessions and Canada shall be dependent upon 
ВМГ» receipt in the United States of payments designated bv foreign performing rights licensing organizations as 
the publisher's share of foreign performance royalties earned by any of the works. Payment of such foreign royalties 
shall b^ subject to deduction of BMI's then current handling charge applicable to its afhliated publishers. 


EIGHTH: In the event that this agreement shall terminate at a time when. after crediting all earns 
reflected by the statements rendered to Publisher prior to the effective date of such termination, there is an indehtedness 
from Publisher to BMI, for advances or otherwise, such termination shall not be effective with respect to the wc rks then 
embraced by this agreement until thirty (30) days after such indebtedness shall be paid by Publisher ос until a 
statement is rendered by ВМІ at its normal accounting period showing that the amount of such indebtedness has been 


fully recouped by BMI 
NINTH: 
A. BMI shall have the right, upon written notice to Publisher, to exclude from this agreement, 
at any time, any work which іп its opinion 11) is similar to a previously existing composition and might constitute a 
copyright infringement, or 12) has a title or music ог lyric similar to that of a previously existing composition and 
might lead to a claim of unfair competition, or (3) is offensive, in bad taste or against public morals, or (4) is not 
reasonably suitable for performance 


B. In the case of works which in the opinion of BMI are based on compositions in the public 
domain, BMI shall have the right, at any time, upon written notice to Publisher, either 11) to exclude any such work 
from this agreement, or (2) to classify any such work as entitled to receive only a stated fraction of the full credit 
that would otherwise be given for performances thereof 


C. In the event that any work is excluded from this agreement pursuant to subparagraph A or 
В of this paragraph NINTH, or pursuant to subparagraph C of paragraph TWELFTH hereof, all rights of BMI in 
such work shall automatically revert to Publisher ten (10) dass after the date of the notice of such exclusion given 
by BMI to Publisher. In the event that a work is classified for less than full credit under subparagraph Bi2) of this 
ragraph NINTH, Publisher shall have the right, by giving notice to BMI within ten (10) dass after the date of 
Mi's notice to Publisher of the credit allocated to such work, to terminate all rights in such work granted to BMI 
herein and all such rights of BM! in such work shall revert to Publisher thirty (30) days after the date of such notice 
from Publisher to BMI 


TENTH: 
А. With respect to each of the works which has been or shall be published or recorded com 
mercially or synchronized with motion picture or television film or tape or which Publisher considers likely to be 
performed, Publisher agrees to furnish to BMI 


(1) Two copies of a completed clearance sheet іп the form supplied by BMI. unless a 
cue sheet with respect to such work is furnished pursuant to subparagraph A13! of this paragraph TENTH 


(2) A legible iead sheet or other written or printed сору of such work setting forth the 
lyrics, if any, and music correctly metered: provided that with respect to a work used solely as background music, 
such copy need be furnishe ! only if requested by BMI 


(3) If such work has been or shall be synchronized with or otherwise used in connec 
tion with motion picture or television film or tape, a cue sheet showing the title, composers, publisher and nature and 
duration of the use of the work in such film or tape 


B. Publisher shall submit the material described in subparagraph А of this paragraph TEN ІН 
with respect to works heretofure published, recorded or sym hronized within ten (10) dave after the execution of this 
agreement and with respect to any of the works hereafter so published recorded. synchronized or likely to be per- 
formed prior to the date of publication or release of the recording, him or tape or antic ipated performance 


С. The submission of each clearance sheet or cue sheet shall constitute a warranty by Publisher 


that all of the information contained thereon is true and correct and that no performing rights in any of the works 
listed thereon has been granted to or reserved by others except as specifically set forth therein 


D. Publisher agrees 


(1) To submit to BMI. from time to time. so far as known to Publisher, the manufac- 
turers’ names, catalog numbers and the names of the recording artists with respect to all phonograph records, tapes. 
electrical transcriptions and other reproductions made of any of the works 
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(2) To secure and msin‘ain copyright protection of the works pursuant to the Copy- 
din ter of the United States and pursuant to the i. ~s of such other nations of the world where such protec'ion is 
; and to give BMI prompt written notice of the date and number of copyright registration and/or renewal of 

each work registered in the United States Copyright Office. 


(3) To obtain and deliver to BMI any written agreements, assignments, instruments or 
documents of any kind with respect to any of the works which BMI may reasonably require. 


ELEVENTH: Publisher warrants and represents that: 


А. Publisher has the right to enter into this agreement; Publisher is not bound by any prior 
commitments which conflict with its undertakings herein; the rights granted by Publisher to BMI herein are the sole 
and exclusive property of Publisher and are free from all encumbrances and claims; and exercise of such rights will 
not constitute infringement of copyright or violation of any right of, or unfair competition with, any person, firm, 
corporation or association. 


B. Except with respect to works in which the possession of performing rights by another person, 
firm, corporation or association is specifically set forth on a clearance sheet ог cue sheet submitted to BMI pursucnt 
to subparagraph A of paragraph TENTH hereof, Publisher has exclusive performing rights in each of the works by 
virtue of written grants thereof to Publisher signed by all the authors and сипроѕегз or other owners of such work. 


TWELFTH: 
A. Publisher agrees to defend. indemnify, save and hold BMI. its licensees, the advertisers 
of its licensees and their respective agents, servants and employees, free and harmless from and against any and all 
loss, damage, suits, judgments, recoveries and costs. including counsel fees, resulting from апу claim of 
т nature arising from or in connection with the exercise of any of the rights granted by Cublisher in this 
agreement; provided, however, that the obligations of Publisher under this paragraph TWELFTH shall not apply 
to any matter added to, ог changes made іп, any work by BMI or its licensees. 


B. Upon the receipt by any of the parties herein indemnified of any notice, demand, process, 
papers, writ or pleading, by which any such claim, demand, suit or proceeding is made or commenced against them, 
or any of them, which Publisher shall be ob'iged to defend hereunder, BMI shall, as soon as may be practicable, give 
Publisher notice thereof and deliver to Publisher such papers or true copies thereof, and BMI shall have the right to 
participate by counsel of its own choice, at its own expense. Publisher agrees to cooperate with BMI in all such matters. 


C. In the event of such notification of claim or service of process on any of the parties herein 
indemnified, BMI shall have the right, from the date thereof, to exclude the work with respect to which a claim із 
made from this agreement and/or to withhold payment of all sums which may become due pursuant to this agreement 
er any modification thereof until such claim has been withdrawn, settled or adjudicated. 


THIRTEENTH: Publisher makes, constitutes ard appoints BMI, or its nominee, Publisher's true and 
lawful attorney, irrevocably during the term hereof, in the name ot BMI or that of its nominee, or in Publisher's name 
ot otherwise, to do all acts, take all proceedings, and execute, acknowledge and deliver any and all instruments, papers, 
documents, process or pleadings that may be necessary, proper or expedient to restrain infringement of and or to 
enforce and protect the rights granted by Publisher ' under, and to recover damages in respect of or for the in 
fringement or other violation of the said rights, and ir. -II's sole judgment to join Publisher and ‘or others in «hose 
names the copyrights to any of the works may stand, and to discontinue, compromise or refer to arbitration, any such 
actions or proceedings or to make any other disposition of the disputes in relation to the works; provided that any 
action or proceeding commenced by BMI pursuant to the provisions of this paragraph THIRTEENTH shall be at 
its sole expense and for its sole benefit. 


FOURTEENTH: 

A. It is acknowledged that BMI has heretofore entered into, and may during the term of 
this agreement enter into, contracts with performing rights licensing organizations for the licensing of public per- 
forming rights controlled by BMI in territories outside of the United States, its territories and possessions and 
Canada, (hereinafter called “foreign territories”). Upon Publisher's written request, BMI agrees to permit Publisher 
to grant performing rights in any or all of the works for any foreign territory for which, at the time such request is 
received, BMI has not entered into any such contract with a performing rights licensing organization; provided, 
however, that any such grant of performing rights by Publisher shall terminate at such time when ВМІ shall have 
entered into such a contract with a performing rights licensing organization covering such foreign territory and shall 
have notified Publisher thereof. Nothing herein contained, however, shall be deer ed to restrict Publisher from 
assigning to its foreign publisher or representative the right to collect a part or all of the publishers’ performance 
royalties earned by any or all of the works in any foreign territory as part of an agreement for the publication, ex 
ploitation or representation of such works in such territory, whether or not BMI has entered into such a contract with 
а performing rights licensing organization covering such territory. 


B. Publisher agrees to notify BMI promptly in writing in each instance when publication. ex 
ploitation or other rights in any or all of the works are granted for any foreign territory. Such notice shall set forth 
the title of the work, the country or countries involved, the period of such grant. the name of the person, firm, corpora 
tion or association entitled to collect performance royalties earned in the foreign territory and the amount of such 
share. Within ten (10) days after the execution of this agreement Publisher agrees to submit to BMI. in writing. a 
list of all works as to which Publisher has. prior to the effective date of this agreement, granted to апу person, firm, 
corporation or association performing rights and өт the right to collect publisher performance royalties ea lin 
any foreign territory. 

C. In the event that BMI transmits to Publisher performance rovalties designated as the writer's 
share of performance royalties earned by any of the works in any foreign territory, Publisher shall promptly pay 
such royalties to the writer or writers of the works involved, If Publisher is unable for any reason to locate and make 
payment to any of the writers involved within six (6) months from the date of receipt, the amounts due such writers 


be returned to BMI. 
FIFTEENTH: 


е А. Publisher agrees that Publisher, its agents, employees, representatives or affiliated « ompa 
nies, will not directly or indirectly during the term of this agreement 


a (1) Solicit or accept payment from or on behalf of authors for composing music for 
lyrics, or from or on behalf of composers for writing lyrics to music 


(2) Solicit or accept manuscripts from composers or authors in consideration of апу 
payments to be made by or on behalf of such composers or authors for reviewing, arranging, promotion, publication, 
recording ог аз, other services connected with the exploitation of any « omposition 
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(3) Permit Publisher's name, or the fact of its affiliation with BMI, to be used by any 
other person, firm, corporation or association engaged in any of the practices described in subparagraphs A(1) and 
A(2) of this paragraph FIFTEENTH. 


(4) Submit to BMI, as one of the works to come within this agreement, any musical 
co ition with respect to which any payments described in subparagraphs A(1) and A(2) of this paragraph 
FIFTEENTH have been made by or on behalf of a composer or author to any person, firm, corporation or association. 


B. Publisher agrees that Publisher, its agents, employees or representatives will not directly 
or indirectly during the term of this agreement make any eflort to ascertain from, or offer any inducement or con- 
sideration to, anyone, including but not limited to any broadcasting licensee of BMI or to the agents, employees or 
representatives of BMI or of any such licensee, for information regarding the time or times when any such ВМ) 
licensee is to report its performances to BMI, ur to attempt in any way to manipulate performances or affect the ге;- 
resentative character or accuracy of BMI’s system of sampling or logging performances. 


C. Publisher agrees to notify BMI promptly in writing (1) of any change of firm name or 
address of Publisher, and (2) of any change of twenty percent (20%) or more in the ownership thereof. 


D. In the event of the violation of ату of the provisions of subparagraphs А, В or С of this 

ragraph FIFTEENTH, BMI shall have the right, in its sole discretion, to terminate this agreement by giving Pub- 

isher at least thirty (30) days’ notice by registered or certified mail. In the event of such termination, no payments 
shall be due to Publisher pursuant to paragraph SEVENTH hereof. 


SIXTEENTH: All disputes of any kind, nature or description whatsoever arising in connection with the 
terms and conditions of this agreement, or arising out of the performance thereof, or based upon an alleged breach 
thereof, shall be submitted to arbitration in the City, County and State of New York under the then prevailing rules 
of the American Arbitration Association by an arbitrator or erbitrators to һе selected as follows: Each of the parties 
hereto shall by written notice to the other have the right to appoint one arbitrator; provided, however, that if within 
ten (10) days following the giving of such notice by one party the other shall not by written notice appoint another 
arbitrator the бгу arbitrator appointed shall be the sole arbitrats: if two arbitrators are so appointed, they shall 
thereupon appoin: ihe third arbitrator, provided that if ten (10) days shall elapse after the appoirtment of the second 
arbitrator and the said two arbitrators are unable to agree upon the appointment of the third arbitrator then either 
rm may in writing request the American Arbitration Association to appoint the third arbitrator. The award made 

n the arbitration shall be binding and conclusive on the parties hereto and judgment may be, but need not be, entered 


thereon in any court having jurisdiction. Such award shall include the fixing of the cost of arbitration, which shall 
be borne by the unsuccessful party 


SEVENTEENTH: Publisher agrees that it shall not, without the written consent of BMI, assign anv of 


its rights hereunder. No rights of any kind against BMI will be acquired by the assignee if any such purported assign 
ment is made by Publisher without such written consent 


EIGHTEENTH: Any notice sent to Publisher pursuant to the terms of this agreement shall be valid if 


addressed to Publisher at the last address furnished by Publisher in writing to BMI's Department of Publisher Ad- 
ministration. 


NINETEENTH: This agreement cannot be changed orally and shall be governed and construed pur 


suant to the laws of the State of New York 
TWENTIETH: This agreement, as of its effective date, cancels and supersedes the agreement between 
the parties dated - and all modifications thereof (herein called the “Superseded 
Agreement”). All works embraced by the Superseded Agreement shall be deemed embraced by this agreement 
It is agreed that any part of any advances heretofore made to Pub’ sher pursuant to the 
Superseded Agreement which shall not have been recouped by performances of works up to the effective date of this 
agreement shall be deemed to be an advance against all monies whic h may become payable to Publisher pursuant to 
t is agreement and any extensions, renewals or modihcations thereof, or substitutions therefor, for performances of 


зе works in the United States and Canada 


IN WITNESS WHEREOF, the parties hereto have caused this agreement to be duly executed as of the 
day and year first above written 


BROADCAST MUSIC, INC. 


By 


(Sign here) 
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Plaintiffs' Exhibit No. 472 


Current form of BMI Writer Affilic tion Agreement. 
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BROADCAST MUSIC, INC. 


40 West 57th Street New York, N. Y. 10019 


Date 


The following shall constitute the agreement between us: 
1. As used in this agreement: 
(a) The word "period" shall mean the term of two years from 


to , and contiauing thereafter for additional terms of two years each unless 
terminated by either party at the end of said initial term or any additional term, upon notice by registered or certified 
mail not more than six months or less than sixty (60) days prior to the end of any such term 


(b) The word “works” shall mean 


(i) All musical and dramatico-musical compositions composed by you alone or with one or more 
collaborators during the period; and 


(ii) All musical and dramatico-musical compositions composed by you alone or with one or more 
collaborators prior to the period, except those in which there is an outstanding grant of the right of public рег. 
formance to a person other than a publisher affiliated with BMI 


2. You agree that 


(a) Within ten (10) days after the execution of this agreement you wil furnish to us a copy of each work 
herctofore composed by you which has been published in printed copies or recorded commercially or which is being 
currently performed or which you consider as likely to be performed, together with two copies of a completed clear 
ance shert ‘п the form supplied by BMI with respect to each such work 


(b) In each instance that a work not submitted to us pursuant to sub-paragraph (a) hereof is published in 

rinted copies or recorded commercially or in synchronization with film or tape or is « onsidered by you as likely to 

X performed, whether such work is composed prior to the execution of this ар етеш or hereafter during the period, 

you will promptly furnish to us a copy of the work together with two copies of a completed clearance sheet in the 
form supplied by BMI with respect to each such wor! 


3. The submission of clearance sheets pursuant to} адгарћ 2 here sf shall constitute a warranty by you that 
all of the information contained thereon is true and correct and that no performing rights in such work have been 
granted to or reserved by others except as specifically set forth therein in connection with works heretofore written or 
co-written by you 


4. You hereby grant to us for the period 


(a) All the rights that you own or a juire publicly te perform and to license others to perform, for 
profit or otherwise, mov where it the world any part of all of the w rks, such rights being granted exclusively 
to us except to the extent of any prior grants listed on clearance sheets submitted with respect to works heretofore 
written or co-written by you 

(b) The non-exclusive right to record, and to license others to record, any part or all of any of the 
works on electrical transe npt ons, wire, tape, film or otherwise, but only for the purpose of performing such work 
publiciy by means of radio and television or for archive or audition purposes and not for sale to the public or 
for sychronization with motion pictures intended primarily for theatrical exhibition or with programs distributed 


by means of syndication to broadcasting stations. 


(c) The non-exclusive right to adapt, arrange, change and dramatize any part or all of any of the 
works for perf mance purposes, and to license others to do so. 
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5. (* The rights granted to us by sub-paragraph (a) of paragraph 4 hereof shall not include the right 
o perform or license the performance of more than one song or aria from an opera, operetta, or musical comedy 
т more than five minutes from a ballet if such performance is accompanicd by the dramatic action, costumes oi 
cenery of that opera, operetta, musical comedy or ballet. 


(b) You, together with the publisher and your collaborators, if any, shall have the right joi: "Чу, by 
written notice to us, to exclude from the grant made by sub-paragraph (a) of paragr ph 4 hereof perfor: ances 
of more than thirty (30) minutes’ duration of a work which is an opera, operetta or musical comedy, but this 
right shall not apply to a work which is the score of a film originally written for exhibition in motion picture 
theaters when performed as incorporated in such film, or which is a score originally writtc for a radio or tele. 
‘ision program when performed as incorporated in such program. 


6. (а) Ав full consideration for all rights granted to us hereunder, we agree to pay to you, with respect to 
each of the works in which we obtain and retain exclusive performing rights during the period: 


(i) For performances of a work on broadcasting stations in the United States, it territories and pos- 
sessions and Canada, amounts calculated pursuant to our then current standard practices upon the basis of the 
еп current performance rates generally pcid by 5- to our affiliated writers for similar performances of similar 
compositions. The number of performances for which you shall be entitled to payment shall be estimated by us in 
accordance with our then current system of computing the number of such performances. 

(ii) All monies received by us from any performing rights licensing organization outside of the 

Inited States, its territories and possessions and Canada, which are designated by such performing rights licensing 
rganizetion as the author's share of foreign performance royalties earned by your works after the deduction of 
en percent (10%) of the gross amount thereof to cover our handling charge. 


(b) In the case of a work composed by you with one or more collaborators, the su: payable to you 
iereunder shall be a pro rata share, determined on the basis of the number of collaborators, unless you shall have 
ransmitted to us а copy of an «greement between you and your collaborators, prov iding for a different division of 
payment. 

>) We shall have no obligation to make payment hereunder with respect to (i) any performance of a 
work which occurs prior to the date on which we have received from you all of the information and material with 
"стресі to such work which is referred to in paragraph 2 or 3 hercof, o: (ii) any performance of a work for 
which you receive payment of performance royalties from the publisher thereof. You waive the right to receive 
performance royalties from th: publisher of any work with respect to any and all performances thereof for which 
you receive payment from us hereunder. 


7. We will furnish statements to you at least twice during each year of the period showing the n::nber of 
performances as computed pursuant to sub-paragraph (a) (i) of paragraph 6 hereof and at least once during each 
year of the period showing the monies due pursuant to sub.paragr*ph (a) (ii) of paragraph 6 hereof, Each state- 
ment shall j^ accompanied by payment to you, subject to all proper deductions for advances, if any, of the 
eum thereby shown to be due for such performances 


8. (a) Nothing in this agreement requires us to continue to license the works subsequent to the termination 
of this agreement, In the еу ^nt that we cantinne to license any or ail of the works, however, we shall continue to make 
payments to you for so long as you do not make oi purport to make directly or indirectly any grant of performing 
rights in such works to any other licensing organization. The amounts of such payments shall he calc Hated pur nant 
to our then current standard practices upon the basis of the then « urrent performance rates generally paid by us to 
our affiliated writers for similar performances of similar compositions. 7/ u agree to notify us by registered or 
certified mail of any grant or purported grant by you dire tly or indirectly of performing rights to any ot} r perform 
ing rights organization within ten (10) days from the making of such grant or purported grant and if you fail so to 
inform us thereof and we make payments to vou for any period after the makine of any sm hos int or purported erant, 
you agree to repay to us all amounts so paid by us promptly on der l. In addition, if we inquire of you by registered 
or certified mail, addressed to your last known addr ss, whether you have made апу such grant or purport d erant 
and you fail to confirm to us by revistered or certified mail within thirty (30) days of the mailing of such inquiry 
that you have not made any such grant or purported grant. we may, from and after such date, discontinue m iking any 
payments to you. In the event that you subs ently certify to us hy registered or certified mail that you have made 
no such grant or purported grant, we shall resume Payments to you commencing with the calendar juarter immedi 
a.ely following the giving of such notice by yor 


(F۱ Ош obligation to continue payment to you after the termination oi this agreement for performances 
outside с” the United States, its territories and possessions and Canada shall be dependent upon our receipt in the 
United tates of payments designated by foreign performing rights organizations as the author's share of foreign 
performance royalties earned by your works, Payment of such foreign royalties shall be ubject to deduction of our 
then current handling charge applicable to our affiliated writers 
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9. In the event that you terminate this agreement риге int to sub-paragraph (а) of paragraph 1 hereof at 
time when, after crediting all earnings reflected by the statements rendered to you prior to the effective date of such 
cminatic ., there remains an unearned balance of advances made to you by us, such termination shall not be 
Tective with respect to the works then embraced hy this agreement unless and until thirty (30) days after the 
"paid balance of advances shall be repaid by you or until a statement is rendered by us at our normal accounting 

period showing that such unearned balance of advances has been fully recouped by us. 


10. You warrant and represent that you have the right to enter into this agrcement; that you are not bound 
by any prior commitments which conflict with your commitments hereunder; that cach of the works, composed 
әу you alone or with one or more collaborators, is original; and that exercise of the rights granted by you herein 
will not constitute an infringement of copyright or violation of any other right of, or unfair competition with, 

ny person, firm ст corporation. You agree to indemnify and hold harmless us and our licensees from and 
gainst any and a loss or damage resulting from any claim of whatever nature arising from or in connection 
with the exercise of any of the rights granted by you in this agreement. Upon notification to us or any of our 
licensees of a claim with resp: : to any of the works, we shall have the right to exclude such work from this 
'greement and/or to withhold payment of all sums which become du- pursuant to this agreement or any modifica- 
ion thereof until such claim has been withdrawn, settled or adjudicated. 


П. (a) We shall have the right, upon written notice to you, to exclude from this agreement, at any time, 
any work which in our opinion (i) is similar to a previous!y existing composition and might constitute a copyright 
nfringement, (r (ii) has a title or music or lyric similar to that of a previously existing composition and might 
sad to a claim of unfair competition, or (iii) is offensive, in bad taste or against public morals, ог (iv) is not 
easonably suitabie for performance. 


(b) In the case of works which in our opinion are based on compositions in the public domain, we shall 
ave the right, upon written notice to you, either (i) to exclude any such work from this agreement, or (ii) to 
lassify any such work as entitled to receive only a fraction of the full credit that would otherwise be given for 

performances thereof. 


(c) In the event that any work is excluded from this agrcement pursuant to paragraph 10 or sub. 
paragraph (a) or (b) of this paragraph 11, all rights in such work shall automatically revert to you :^n (10) days 
after the date of our notice to you of such exclusion, In the event that a work is classified for less than full credit 
under sub-paragraph (b) (ii) of this paragraph 11, you shall have the right, by giving notice to us, within ten 

10) days after the date of our letter advising you of the credit allocated to the work, to terminate our rights 
therein, and all rights in such work ehall thereupon revert to you. 


12. In each instance that you write, or are employed or commissioned by a motion picture producer to 
write, during the period, all or part of the score of a motion picture intended primarily for exhibition in theaters, 
or by the producer of a dramatico-m. ға! work or revue for the legitimate stage to write, during the period, all 
or part of the musical compositions contained therein, we agree to advise the produc. r of the film that such part 
of the score as is written by you may be performed as part of the exhibition of said film in theaters in the United 
States, its territories and possessions, without compensation to us, or to the producer of the dramatico-musical 
work or revue that your compositions embodied therein may be performed on the stage with living artists as 
part of such dramatico-musical work or revue, without compensation to us. In the event that we notify you that 
we have establisix 4 a system for the collection of royalties for performance of the scores of motion picture films 
in theaters in the United States, its territories and possessions, we shall no ionger be obligated to take such action 
with respect to motion picture scores. 


13. You ілаКе, constitute and appoint us, or our nominee, your true and lawful attorney, irrevocably during 
the term hereof, in our ne «e or that of our nominee, or in your name, or otherwise, to do all acts, take all 
proceedings, execute, acknowledge and deliver any and all instruments, papers, documents, process or pleadings 
that may be necessary, proper or expedient to restrain infringement of and/or to enforce and protect the rights 
granted by you hercunder, and to recover damages in respect to or for the infringement or other violation of the 
said rights, and in our sole judgment to join you and/or others іп whose names the copyrights io any of the 
works may stand; to discontinue, « npremise or ref r to arbitration, any such actions or proceedings or to make 
any other disposition of the disputes in relation to the works, provided that any action or proceeding cc mmenced 
by us pursuant to the provisions of this paragraph shall be at our sole 'xpense and for our sole benefit. 


14. You agree that you your agents, employees or representatives will not, directly оғ indirectly, solicit or 
accept payment from writers for composing music for lyrics or writing lyrics to music or for reviewing, publish 
ing, promoting, recording or rendering other services connected with the exploitation of any composition, or 
permit use of your name or your affiliation with us in connection with any of the foregoing. In the event of a 
violation of any of the provisions of this paragraph 14, we shall have the right, in our solc di cretion, by giving 
you at least thirty (30) days’ notice by registered or certified mail, to terminate this agreement, In the event 
of such termination no payments shall be due to you pursuant to paragr^ph 8 hereof 


a 
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15. No monies due or to become due to you shall be assignable, whether by way of assignment, sale or 
power granted to an attorney-in-fact, without our prior written consent. If any assignment of such monies is 
made by you without such prior written consent, no rights of any kind against us will be acquired by the assignee, 
purchaser or attorney-in-fact. 


16. All disputes of any kind, nature or description whatsoever arising in connection with the terms and 

conditions of this аггестелі, or arising out of the performance thereof, or based upon an alleged breach thereof, 
shall be submitted to arbitration in the City, County and State of New York under the then prevailing rules of 
the American Arbitration Association by an arbitrator or arbitrators to be selected as follows: Each of us shall 
by written notice to the other have the right to appoint onc arbitrator, provided, however, that if within ten (10) 
days following the giving of such notice by one of us the other shall not by written notice appoint another 
arbitrator the first arbitrator appointed shall be the sole arbitrator. If two arbitrators are so appointed, they 
hall thereupon appoint the third arbitrator, provided that if ten (10) days shall elapse after the appointment 
of the second arbitrator and the said two arbitrators are unable to agree upon the appointment of the third 
arbitrator then either of us may, in writing, request the American Arbitration Association to appoirt the third 
arbitrator. The award made in the arbitration shall be binding and conclusive on us and judgment may be, ħut 
need not be, entered thereon іп any court having jurisdiction. Such award shall include the fixing of the cost of 
arbitration, which-shall be borne by the unsuccessful party. 


17. Any notice sent to you pursuant to the terms of this agreement shall be valid if addressed to you at the 
last address furnished by you іс: writing to our Department of Writer Administration. 


18. This agreement canr 2t be changed orally and shall He governed and construed pursuant to the laws of 
the State of New York. 


“ 


Very truly yours, 


ACCEPTED AND AGREED TO: BROADCAST MUSIC, INC. 


B) 
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CBS v. ASCAP 


Plaintiffs' Exhibit No. 513 


Affidavit of Edward M. Cramer, in this action, 


dated 10/21/70. 


WILTED SPATES DISTRICT COURT 
SOUTHER DlfTHICP? OF NEW YORK 


COLUMBIA RROADCASTING SYSTLM, INC., 
Plaintiff, 
-агаіп5%- : 69 Civ. 5710 


AMEPICAN SOCIETY ОҒ COMPOSERS, : KEBUTTAL 
AUTHORS AND PUBLISHERS, et al., AFFIDAVIT 


Defendants. 


STATE OF NEW YORK ) 
$ 88.5 

COUNTY OF NEW YORK ) 

EDWARD М. CRAMER, beirig duly sworn, deposes and 
says: 

I am the President of defendant Broadcast 

Music, Inc. ("BMI"), am a member of the Bar of this Court, 
and am familiar with the facts and proceedings herein. I 
make this rebuttal affidavit in response to the October 15, 
1970 affidavit of Donald Sipes, Vice President of Business 
Affairs and Planning for plaintiff Culumbia Broadcasting 


System, Inc.'s ("CBS") Television Network ("CTN"). 


Amounts Paid by CTN to BMI 

2. With respect to the royalties paid by СТН to 
BMI, CBS has supplied figures for six years rether than the 
three years requested by the Court, stating that the 1967 
through 1969 figures are not significant enough to establish 
а "trend" (Sipes Aff. 4 9). These amounts werc paid pursuent 
to the 1954 CRS-BMYI arreement calling for а royalty rate of 
1.004 of CiH's nct receipts from advertiscr: after aw) 


and the dollar amounts therefore hive nothi ‚ do with any 


іл 
trend of тігіс асале, but reflect only the amount of CTH | 
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' 
RA revenues and accountin; procedures during those years. 
Since the very heart of ChS' claim in this action is that 
payments should be based on CT/'s use of music and not based 
on its revenues, the pant payment firures have no sirnificanc 


whatever. 


CPS' Counternronosal 

3. Тһе absurdity of CBS' estimate of BMI's 
administrative expenses with respect to CTN (two $7,500 рег 
year employees to check the СТИ Logs (see Sipes Aff. ¢ 6)) 
is apparent on its face - if only in light of the cost of 
аме abortive пегобіабіпс sessions with CBS! 

ц. Іп opposing CPS' counterproposal, as both 
unworkable and unfair, BMI has made the point, inter alia, 
that the CBS proposal did not take into account the bonuses 
paid by BMI, and that because of the complexity of the bonus 
System it would be impossible to predict for any given year 
the number and amounts of bonuses which would be generated 
by that year's music usage by a particular user (see Cramer 
Керіу Aff. 41 18-22, sworn to July 9, 1970; Adler Supplementa 
Aff. 41 2-3, sworn to July 15, 1970). Among the principal 
complicating factors are that: (1) a bonus is paid on the 
basis of overall earnings of an affiliate rather than earninc 
of particular compositions, and most affiliates have several 
compositions to their credit; (2) the bonus can be earned 
over a period as lonr as three years; and (3) the bonus 
relates to overall earnings rather than to earnings with 
respect to just one particular user. 

to minimize the amount of bonus 
npyments which would be "allocable" to CTH by statinr that 


me 


C7H'5 use of feature music is relatively low compared to 


the uses of feature music "by the thousands of radlo stations) 


AG 
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throurhout the country" and that performances by those 
stations are the primary producers of bonus carnines (Sipes 
Aff. € 7). This arrument is misleading, because it irnores 
the nature of.both the television network and its normal 
ргоггаптілг,. 
(a) First, it must be recognized that each 
CTH performance ís carried by approximately 200 
individual television stations. А -adio station 
would have to play a song 2С2 times to match опе 
performance on CTN. 
(b) Morecver, the great preponderance of 
the feature songs selected for use on СТИ are 
songs which have become very popular on radio, or 
are likely to become popular because their composers 
have produced other extremely popular songs. These 
performances on CTN are therefore often instrumental 
in genereting substantial bonus payments. Іп 
contrast, between 80% and 907 of those "thousands 
of radio stations" referred to by CBS play songs 
whic are out of the popular mainstream, and which 
are therefore less likeiy than the "hit" songs to 
generate bonuses. Therefore, the mere number of 
feature uses by a particular user does not reflect 


the number o; amount of bonuses thereby generated. 


The Weirhtin,: of usie Uses 
6. CBS' October 15, 1970 affidavit again makes it 
that CBS quarrels not with DMI's calculation of 
individu^! rereentares for each caterory of music usc 
(feature, theme and backrround), but only with thc fact that 


HMI's calculation of an overall pereentare weighted the 


three music use eaterories equally (see Sipes Aff. $ 10). 


` 


E 596 


It is obvious, however, that there is no conceivable 
weirhtinr of these percentares which would justify an award 
as lov аз any figure surrested by CDS. Even if only the 
lowest percentage Гірмге calculated for any caterory (50.95 
for Feature) were used, and no weirht given to the other 
uses, ВМІ should be paid 50.92 of the amount CTN is paying 
ASCAP, or $2,198, 880. 

7. Moreover, no reasonable person could argue 
that any one саберогу of use chould be the sole measure to 
the exclusion of consideration of the other categories, and 
indeed, CBS has revealed valuable information from which to 
assign weights to the feature, theme and background 
categories according to CBS' own estimates of C.N use: 

(a) Paragraph 10 ef the October 15 285 

affidavit states that "approximately 153" eo th 
BMI music used by CTN 15 thene music. We will 
therefore give theme music a weight of 15. Тһе 
remaining 852 of BMI music used on CTN 1s so.e 
combination of feature and oackground. If 
feature were given a weight of 85 and background 
given no weight, the overall BMI percentage would 
be 57.25%. If background were given a weight of 
85 and feature given no weight, the overall BMI 
percentage would be 63.452. Therefore, according 
to CBS' use estimates, the эуега11 BI percentage 
would be somewhere мае 57.252 and 63.45%. 

(b) Тһе October 15 CBS affidavit also 

tacitly sugrests the appropriate point between 
these two parameters: Paragraph 7 states that 


"* * * approximately one fifth of СТН music usare 
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іп minutes consists of feature performances * * *," 
Assuming, that one-fifth figure to’ be applicable to 
CT's use of BMI music, it would mean that the 
three catcrories should be weightcd: 

Feature 20 (x 50.9%) 

Theme 15 (x 93.2%) 

Background _65 (x 58.2%) 

100 

with a resulting overall BMI percentage of 61.99%. 


Surely if the per-category percentages are weighted 


according to CTN's usage, CBS should have no objection. 


Conclusion 

8. Notwithstanding any argument CBS can raise, 
tne fact remains that CBS has voluntarily agreed to рау 
ASCAP at a flat rate amounting to $5.32 million a year. 
This is the only objective manifestation of CBS' judgment 
as to what music 45 worth - without any attendant rights to 
& per-use license or a reduction in rate in the event CBS 
obtains a license directly from any ASCAP member. On the 
basis of CBS' own estimates as to the nature of CTN's music 
usage CTN uses at least 61.99% as much BMI music as ASCAP 
music. Objectively, therefore, the amount to be paid by CTN 
to BMI should be at least 61.99% of $1.32 million, or 
$2,677,968. 


WHEREFORE, BMI respectfully prays that CBS be 
required to pay BMI between 61.99% and 70% as much as it 


pays ASCAP during the pendency of this action. 


“worn to before ine this 


2l:t day of October, 1970. 
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Plaintiffs' Exhibit No. 517 


Memorandum of defendants ASCAP, et al. 


Weiss), dated 11/10/77, in this action. 


UNITED STATES DISTRICT COURT 
SOUTHERN DIST"ICT OF NEW YORK 


COLUMBIA BROADCASTING SYSTEM, INC., 


í 


Plaintiff, 


-against- ТИ E. b) 


AMERICAN SOCIETY OF COMPOSERS, : 
AUTHORS AND PUBLISHERS, et al., 69 Civ. 5710 


Defendants. 


MEMORANDUM OF DEFENDANT SCAP 


MR RR D, RR NR Л 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


COLUMBIA BROADCASTING SYSTEM, INC., 
Plaintiff, 


-against- $ и. Е. Lb.) 


AMERICAN SOCIETY ОҒ COMPOSERS, : 
AUTHORS AND PUBLISHERS, et al., 69 Civ. 5740 


Defendants. 


MEMORANDUM OF DEFENDAN 


We submit this ~emorandum in reply to CBS's supple- 
mental memorandum dealing with ASCAP's motion for summary 


judgment and its motion for a stay or limitation of discovery. 


a. Summary Judgment Motion. 


To the extent that CBS's supplemental memorandum 
repeats or restates at great length the contentions previ- 
ously mace in connection with ASCAP's summary Judgment 
motion, we do not believe that any reply is necessary. Our 
moving papers and oral argument, we suggest, dealt with 


and refuted all of those contentions. 


We note, however, that CBS has now conceded there 


are no issues of fact which would preclude the granting of 


* 


2 
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ASCAP's motion. CBS says, іп other words, that ASCAP's motion 

should be denied not because there аге issues of fact which re- 
quire a trial before the complaint can be dismissed, but because 
ASCAP's legal arguments are unsound (arguments which are, inci- 


dentally, misstated in CBS's memorandum*). 


We also note that CBS is in error when it states that 
we made no evidentiary showing in our motion papers. Even a 
Casual glance at those papers reveals that we presented the 
Court with a great deal of factual information. All of our 
factual assertions, moreover, were incontrovertible or were 
based on public records on file in this Court (a matter CBS 


now appears to concede).*"* 


8Іс 15 not our position, as CBS claims, that the 1950 Amended 
Final Judgment "disinfects" ASCAP in the sense that no one 

has standing to sue ASCAP under the antitrust laws. It is our 
position that the 1950 Amended Final Judgment 1s one of the 
undisputed facts of life, and that on those undisputed facts, 
ASCAP is not guilty of tying, price-fixing, boycotting, or 

сау of the other shibboleths which CBS incants. 


®#CBS asserts that, for purposes of the motion, "the factual al- 
legations of the complaint must be accepted as true"; it claims 

also that our motion is really for judgment on the pleadings. 
Keither assertion is tenable. The simple truth is that CBS was 
unable to come forward with any issue of fact which would require a 
trial and, hence, the only issue presented by ASCAP's motion is an 
4ssue of law. Obviously, if the Court agrees with our legal argu- 
ments, summary judgment should be granted. Summary judgment may по" 
be denied to ASCAP because CBS says it has issues of fact to try on 
its legal theory and, therefore, does not seek summary judgment. 


We shall show presently, moreover, that even on CBS's legal theory, 
there are no genuine issues of fact. 


b. Staying or Limiting Discovery. 


CBS argues that discovery should гә forward while 
the summary judgment motion is pending because ASCA?'s legal 
theory on the motion 

"1s so palpably unsound that it should 

not be allowed to delay discovery until 


th^ writing of a formal opinion rejecting 
it" (CBS Supp. Меп., 2.5). 


There are two short answers to CBS's argument: 


l. CBS's ipse dixit does not Sweep the day. This 


Court has noted that our motion is a serious one and raises sub- 


Stantial questions. 


Accordingly, the Court should exercise 165 discretion 
by staying all discovery against ASCAP until the motion for 
Summary Judgment 15 decided, particularly when the only party 
that even alleges 1t w111 be prejudiced by such delay is BMI-- 
not a party to the motion and a party which, by virtue of stipu- 


lation with CBS, is to be exempted from CBS's discovery efforts. 


There is no sound reason why ASCAP, its members and 
its counsel should be required to go through the bother and 
expense of protracted discovery procedures which may turn out 


to be totally unnecessary 


m 
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2. CBS's own recitation of the factual issues that 
it says will have to be tried in this action (if the summary 
Judgment motion is denied) demonstrates the narrow scope cf 


those issucs, if indeed they be issues of fact at all. 


For example, one broad area referred to by CBS as 
an area for discovery is 

"ASCAP's general policy of refusing to 

license оп any basis other than blanket 

or per- program terms," 

It 1s difficult to comprehend from this statement 
what CBS proposes to discover, or why CBS needs any discovery 


in this area at all. 


The undisputed fects are that, under the Amend.d 
Final Judgment, ASCAP is required to grant а p^r program li- 
cense to broadcasters and may grant a blanket license 1f the 
user so desires. Those are the two forms of licenses avail- 
ар1е.  ASCAP itself does not offer any other form of license 
to broadcasters; of course, members and users may agree on any 


other Го. т of license, 


The consequences flowing from the fact that the 


blanket and per-program licenses are the only forms of license 


ASCAP offers аге issues of law--not issues of fact that require 


any discovery. 


5 
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For another example, CBS say: that it needs discovery 
about "inaccessible" and "accessible" music. Again, 16 15 
difficult to comprehend what such discovery would reveal. It 
15 not a matter of serious dispute that, if CBS, as a user of 
music іп bulk, had to obtain individual licenses from ASC/.? 
members to satisfy ail of its needs for music, that would be а 
time-consuming, difficult and expensive procedure and might even 
in some cases for various reasons be impossible. That is pre- 
cisely one reason why a licensing organization such as ASCAP 


exists and that is precisely why CBS wants it to continue to 


exist (even though the logical concJusion to be deduced from 


CBS's claims of .ntítrust violations is that ASCAP should be 


dismembered). 


Why does CBS need discovery to learn what everybody 
already knows--sune ASCAP music, “о use CBS's characterization, 


45 "inaccessible" and some is "accessible." 
CBS says it needs discovery about an alleged 


"ASCAP policy of discouraging members 

from licensing users directly." 
Since, on the record here, CBS has never sought individual 
licenses from ASCAP members, that alleged policy surely is 


not an appropriate area far discovery in this action. This 


15 a private antitrust proceeding where CBS 15 limited to an 
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assertion of its own richts--not the rights of some third 
person. 

In short, even by CBS's own assertions, there is 
no cause for granting it the unrestricted right to go fishing 
&round in ASCAP's waters, at great expense to ASCAP, when tne 
only result of that fishing expedition would be to discover 


facts which are either undisputed or irrelevant. 


Indeed, if CBS were to formulate an objective 
Statement of the facts it seeks to prove at a trial, we 
respectfully submit that the parties could probably stipu- 


lace to most or all of the relevant facts. That would certainly 


be a more desirable procedure than the unlimited discovery CBS 


now seeks. 


For the reasons recited herein and in our other 


papers, ASCAP's motions should be granted. 


Respectfully submitteu, 


PAUL, WEISS, 3IFKIND, WHARTON & GARRISON 
345 Park Avenue 
New York, New York 10022 


Herman Finkelstein, Esq. 
One Lincoln Plaza 
New York, New York 


Attorneys for Defendants ASCAP, et al. 


Simon Н. Rifkind 

Jay H. Topkis 

Allan Blumstein 

Max Gitter Counsel 


November 10, 1971 


СВ5 у. А5САР 


Plaintiffs' Exhibit No. 567 
ED LE NO. 20/7 


Excerpts from Statement of Herman Finkelstein, 
General Attorney for ASCAP on Hearing Before Special Subcoumittee 
of the Judiciary Committee of the House of Representatives in 
Connection with its Study of the Anti-Trust Laws, September 18, 


1956. 


~ STATEMENT OF HERMAN FINKELSTEIN 
GENERAL ATTORNEY FOR ASCAP 
ON HEARING BEFORE SPECIAL SUBCOMMITTEE 
OF THE JUDICIARY COMMITTEE OF THE 
HOUSE OF REPRESENTATIVES IN CONNECTION 
WITH ITS STUDY ОР THE ANTI-TRUST LAWS 


September 18, 1956. 


Мг. Pierce [Counsel for Committee]. Мг, Finkelstein, 
will you give your name and occupation for the record? 


i Mr. Finkelstein. Herman Finkelstein, lawyer, 
General attorney for ASCAP, residing in New York at 440 East 
56th Street. 


s Mr. Pierce. Mr, Finkelstein, you appear before this 
Committee in response to a subpoena; is that correct? 


Мг. Finkelstein. I ao, Sir. 


Мг. Pierce, How long have you held the position 
as general attorney for the American Society of Composers, 
Authors and Publishers? 


Мг. Finkelstein. I think 1 have been general attorney 
for about eight years, and prior to that time 1 was resident 
counsel from 1945 to, I believe, 1948, and general attorney 
Since 1948, 


“2e Pierce. When and by whoa was ASCAP founded? 

Mr, Finkelstein. It was founded in 1914 by a small 
group oi writers and publishers under the leadership of Victor 
Herbert and his attorney at that time, Nathan Burkan, who be- 
cane first general counsel for ASCAP, 

Mr. Pierce. What is the purpose of ASCAP? 

Mr. Finkelstein. 


& writer writes а song, y of acting collec- 
tively when he goes to a publisher. He does that individually. 
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Mr. Pierce. Did the Department of Justice іп 1955 


bring an antitrust suit against ASCAP for monopolizing the 
licensing of songs? 


Mr. Finkelstein. It did bring an antitrust suit 4 
against ASCAP in 1954, yes, sir. 


Mr. Pierce. Is it true that on March 4, 1941, a con- 
sent decree was entered in that case which dissipated ASCAP's 
monopoly power by requiring certain administrative changes in 


ASCAP's organization and by restricting ASCAP's permissible 
activities? 


Mr. Finkelstein. I don't think t. t is technically 
correct. һд law suit was brought in 1934. i. was tried in the 
old court house in 1955. After trying the case 5 ^ ~e Judge 
Goddard for ten days, the Government asked for in ві journment, 
and Judge Goddard told us we might as well consent, because if 
we didn't consent to the adjournment the Government could dis- 
continue voluntarily. The suit was then adjourned and we didn't 
hear anything further about that. We were going to stipulate 
some facts. By the way, we were rather optimistic about our 
chances of success in that law Suit. Five years later our 
&greement with the broadcasters was about to expire,- those were 
five-year agreements,- and the Department of Justice became 
active again. We then entered a consent decree on March 4, 1941, 
under these circumstances: the 1954 law suit was dismissed 
because а consent decree entered in a law suit in which testimony 
has been £iven, would be res judicata in favor of anybody making 
claims against the defendant, and we wouldn't have entered into 
& consent decree under those circumstances. So the Government 


withdrew tha: lawsuit in 1941 and filed a new law Suit, and the 
“ecree мав е” „ered in that new suit. 


Mr. Pierce. What were the terms of that consent decree 
| in 1941, generally speaking? 


| Мг. Finkelstein. Тһе main thing was to require the 

| Society to have an alternative method of licensing,- a proéram 
system of licensing for broadcasting in addition to the old 
blanket license system that had theretofore prevailed. Both the 
program license and the blanket license are blanket licenses, 
that is, the user has the right to use everything in the reper- 
tory without getting any special permission; by merely entering 
into the license agreement the broadcaster has a right to use 
everything. 


The difference in the new system of licensing is that 
under the program license they pay only on those programs that 
use ASCAP music, whereas under the blanket license they pay a 
percentage on all their advertising, less certain discourts. 
think that is the main thing. And then the rights were made noa- 


exclusive. I thir» those were the main features of the 1941 
consent decree. 
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Mr. Pierce. Did the 1941 consent decree also require 
that the society could not licenze any rights other than non- 
dramatic performins rights in musical compositions? 


| Мг. Finkelstein. I don't remember whether that was in 
the i1 decree or not. Certainly it wes in the 1972 decree. 


Mr. Pierre. Did it also require that a member of 
ASCAP must be free to license music directly without the So- 
ciety's intervention? 


Mr. Finkelstein. Yes, Subjec! to certain limitations 
which were discontinued in the 1950 decree. 


Pierce. Did iv also require that membership in 
this Society must be available to any composer or author of 
copyrighted music or compositions who has had at least one of 
his works regularly published and to anyone actively engaged 
in the music publishing business whose musical compositions 
have been used or distributed on a commercial scale for at 
least one year, and who assumes the financial risk involved in 
the normal publication о” risica! works 


Мг. Piakeistein. That sounds like the language of the 
1950 amended judgment, but it пау have been in the 1941 decree. 


Mr. Keating. ^ Are you coming, Mr. Pierce, to the 
amendments of that decree later? 


Pierce. Yes, sir. 
Keating. I want to ask a question there. 
Pierce. All PIES, sir. 


Mr. Finkelstein. my recollection wrong about that, 
that it was the 1941 decree? 


Mr. Pierce. Тһе 1941 decree. In fact, you wrote it 
up very nicely in one of your articles, Antitrust Laws and 
the Arts, by Mr. Herman Finkelstein. 


Mr. Finkelstein. That was a talk I бауе at the Uni- 
versicy of Chicago Law School, as I recall, in 1952. 


Mr. Pierce. It also required, did it not, that the 
Society must be governed by a board of directors, and there 
would be twelve publishers, twelve writers on this board? 


Mr. Pinkelstein. That is correct. 


By the way, on that, in 1941 the board was elected, 
one-third every three years, and in 1950 it was changed so that 
the whole board had to be elected at one time, every other year. 
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‘Mr. Pierce. Mr. Finkelstein, in what way does 
ASCAP differ from BMI? 


Mr. Finkelstein. I think it would probably be 


easier to try to find out their similarities, there are so 
many differences. 


First, ASCAP is ап orpanization of those people who 
write and publish music in America. It is a membership asso- 
ciation; the members elect their own directors; they elect 
their own officers; they have only one interest and that is 
promoting the creation and publication and dissemination of 
music. Ав I view the antitrust laws, an organization, like 
ASCAP or BMI or anybody else, should not be permitted to com- 
bine in creat numbers, "less there is a necessity for that 
combination. ASCAP is a voluntary association By its consent 
decrees its activities are limited to those things for which 
the combination is : зсеѕзагу, that is, it can only license 
the non-dramatic performing rights, because in all other 
fields the writer and the publisher can shift for themselves 
and so can the user. 


It must not publish anythir», it ти: t not record 
anything; it must not own any copyrig t»; it must not exploit 
one work or try to push one work as а, inst anothe., sad it 
must treat all members alike. It can'. make deals with one 
that it doesn't make with another. А wember's participation 
in the license fees derived through ASCAP - through this 
Clearing house called ASCAP - depends upon the public acceptance 
of the individual's works. 


Each member is in competition with every other mem- 
ber to get as large a share of those royalties that are col- 
lected as possible. That is ASCAP on the one hand. 


Now, BMI -- 


The Chairman. Has ASCAP followed that principle? 
Is 1t interested in any other activity than taking care of 
the performing rights of its members? 


Mr. Finkelstein. None whatsoever, and it is com- 
pleteiy neutral in how those compositions are exploited.  ASCAP 
mey tell its licensees what they get when they buy the ASCAP 
license, 'ut it doesn't take a new composition and advertise 


it or anything like that, or even publicize it or say anything 
about it. ; 
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Plaintiffs' Exhibit No. 568 


Excerpts from Deposition of H. Finkelstein in 


Cascade Broadcasting Co. v. ASCAP. 
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SUPERIOR COURT OF THE STATE OF WASHINGTON 


IN 72 FOR THE COUNTY OF YAKIMA 


СА&САРІ ХОЛГСАЭОІЫС COMPANY, 
a Washington corporation: 
CASCAD) 2RhROALCAS41NG CONI 

а Washington corneration, 
(formerly ialton) , 


Plaintiffs " 
~against: 


AMERICAN SOCIETY CY CCMPOSLRS 
AUTHORS AND PUBLISHUKS 


ә, 


f 


Defendant. 


Madison Avenuc, 
Тос», Nefs 


} 
{ 
i 
} 


October 12, 1966. 


nag Servs man — wr nemet 


DCPOSITIONH of ЫГГМАН FINALLSTEIN, pursuant 
to Order, Notice and Stipulation, taken on the 
12th day of Octobcr, 1966, upon oral examinatior 


at the instance and request of the plaintiffs, 


before a Notary Public of the State of 


Appearances: 


Тһе plaintiffs appearing by: 
LEO C. KENDRICK, ESQ., and 
WILLIAM B, MAYS, Esq. 
(of Messrs. Gavin, Robinson, Kendrick, Redman 
& Mays.) 


The defendant appearing by: 
JAY Н. TOPKIS, Esq. 
(of Nessrs. Paul, Weiss, Rifkind, Wharton 
& Garrison.) 


Present: 


BERNARD KORMAN, Esq., 
Assistant general counsel of ASCAP. 


This deposition is taken for discovery 
purposes under the provisions of the Washington 


Rules of Pleading, Practice and Procecure. 


Whereupon, the following proceedings were Бас 


and testimony given, to wit: 


HERMAN FINKELSTEIN, being first duly sworn 


by the Notary, was exanined and testified as follows: 
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Finkelstcin - direct 
have it read back? 
ТИБ WITNESS: Yes, I would like to һауе the 
question reac сас). 


(The follewing was read by the reporter: 
Y ! 


“Іс it ccorcsicolly impossible for ASCAP to 


| 

| 

function uncer à system where it must state а specifig 
| 

dollar price for the performance of each composition 

in its repertory by each kind user who might scck 

to make such performance?") 

Well, I suppose we will have to 
take the different kind of users and take the 


different types of compositions and see how we go 


about it. 


Let us say that you ere a proprietor of a dance | 


hall in the State of Washington. From your point of 
view, from the point of view of the dance hall 
proprietor, we nov assume, do we, that the only way 
that you can pay for the use of music on a voluntary 
basis is оп the basis of accounting, filing and 
paying for each separate use cf cach separate солро- 
sition? Is that what we are assuming? 
Q Yes. 

һ That means that cach cance hall proprictor would 


have to Le or each orchestra leader would have to he 
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тау? Finkelstein - direct 10 
familiar -- would have to have alongside of him, would 
have to have with him every evening a list of all the 

pLa rtg 

compositions and the price charge for each composition; 
and if a patron in thecstaLlishnent asked that a given 
composition be performed -- and I suppose you have done 
that, asked the orchestra to F2 жә a given composition 
with which you had some particui.r affinity ~~ he would 
have to check first whethcr he had a license to do it, I 
assume, and he would have to run down the list to see if 
the thirg was on the list, and see at what price or to see 
if it came thin the range that he was willing to pay. 

Since he doesn't pay it, since the proprietor 
did the paying, he would have to have some arrangement 
with the proprietor, so that he wouldn't be infringing. 

| 


Now, no dance hall proprietor in the State of 


Washington could economically do business on that basis. 


тнг WITNESS: I have reached the conclusion. 


| 
| 
МПС TOPKIS: Гогуіуе me, Mr. Finkelstein -- | 
| 
| 


MR. TOPKIS: The question is can ASCAP function, 
; AD | 


— —— а енна — —— — 


economically under such a systen. | 
THE WITNESS: The question is not addressed to 
the user at all at the present time? 


с По. My question was first as to ASCAP, why 


it would be econcnically impossible for ASCAP to function. 
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Finkelstein - direct 
A Now, then, we are goinj to assume for the purpose of 
trying to answer the question that the dance hall proprict4 
under the circumstances that I gavo, could do all these 
things, and we are going to find out how ASCAP woulk 
Q Not necessarily, по, You con't have to assume 
anything about the dance hall proprietor. 
I am just interested in finding out why ASCAP 
cannot issue арек piece license. 
ASCAP has to deal with someone, it has to make 
arrangements for licensing. 
с If it would hclp you in answering the questi د‎ 
со ahead and assume that we have the problem with ASCAP а 
well as the problen of the user. 
A You have a case of sheer cconomic impossibility. 
would be silly to try to talk about how much it would cost 
under these circumstances, because there would Le no сотга 
іп the licensing of performing rights. 
с Presupposc that there are no problens with 
respect to the user. 
А Ho, wc аге not presupposing that there arc no probl 
We are assuming that the user is willing to do all these 
things, and wo аге now going to ject into the cost to ASC 
of trying to ĉo business on that basis. 


Q yes? 
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ASCAP would have to furnish, would cither have to 
ы... 


E f «ish to each user а list of all the compositions and 


ө 
>» 


a 
price for these compositions, or it would have to rely on 


--- 


| سسس س‎ 
3 | the user going to the files of the Secretary of State. 


6 | Our experience at least there is that they do not go to 


| 
7 | those files. | 


1 W^ So that if there is же any commerce in | 
| P. | 
9 ! t.e. riqhts, a list would have to be given to each user, 
| | 
| = А - | 
10 | the compositions and the price, and the price for different 


cM ق‎ 
111 kincs of users, is it a chorus, a vocalist, or is it 


instrumental а large orchestra or a smaller orchestra, | 


| what іс the seating capacity cr cance area, do they sell 
| = È 2 3 | 


ission, what is the admission 


drinks, do they charge awi 


price -- these are all f.ctors that would affect the price 


“ж... ` 
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of the indiviaual ouepesition, 


«Ae alfa tm o món ә 


Now, having givcn you that, 


wo get to the 


—— 


point where ASCAP must not fix a price itsclf for an 


individual покрена, unless both thc user and the member 
| 


 À € v..‏ س 


Ee 2) 
whose work іс іпуо1уеа requests ASCAP to fix such a price. 


— —— 


— 


So that until you gct to the point where the 


user made the request әке the manker mace the request 


D — -- 


23 | that ASCAP fix a ргісс, ASCAP would have no power to fix 
| e на. X — à a e ы ~ 
24 | the price. It would violese-the consent decree which was 
il س‎ — M Hà шта set т 7 | 
25 | entered into with tho United States Governnent if it ` would 
4 a P —— one —Ó 


ча — — — i 
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Finkclstcin - direct 


fix a price for an individual use of a 


sition. 
———I ua 


Q All right. 


just said there are two 


difficulty, from your explanation, іп а 


per piece; secondly, the problem involi 
decree. 


MR. TOPEIS: I don't think 


finiched. 


I thought I 


point and let another question core. 


is, "Is that all?” The answer i: 


о Do I uncerstone that these 


points as an ссолст іс impossibility for ASCAP? 


A I would rather say that my state: 
itself. 
с You have other reasons? 
A Yos. 
Q Please go right abead, 
A First, I want to say that I dicn 


to be examined on that subject this morning, i didn't know 


that I was going to be examined at all 


Then I understand from what you 


problems to ASCAP: 


ей in the consent 
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particular compo- 


Onc, the 


rriving at a price | 
! 
| 
I 
the vitness has 


uld rest at that 
If the question 
No, that is пос 


are your first two 


ent speaks for | 


know I маз going 


hore. І have made 
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| 

| 

| 

| 
а lot of other appointments that I haven't kept. I was | 
| 
here yesterday morning, you know, at thc beginning. Because 
І had other appointments all day yesterday, I haven't had | 
a chance to refresh my recollection or check the specific 


items what these things are, and so when I am testifying 


now, I am just giving you my reaction as I see it, you 


о 


know, without making eny specific preparation for this 


examination. 


bel 


If I may go on nov, bear in mind I am general 


~ 
о 


| counsel for ASCAP. You had Paul Marks, I understand, who 


_ 
— 


12 | is familiar with all the dctails of tne financial arrange- 


> 
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| ments. I am familiar with what the factors are that have 
ud | 
к | 
(44! to be considered. | 
M 
| 
515 | о Yes. 
ў | | 
i . . | 
i16 |А You see, when we have a blanket license, and this is | 
a { | қақылы еске, ви к | 
9 М А : | | 
117 | tnroughout the world, the users, as well as people who | 
{ e دە ى‎ Ернар . | 
18 | Create these works, сап in this area do business only оп | 
I ! 
i —-— | 
i 19 | a blanket license basis. | 
; | елеген PA ATES ? ^ | 
0 {г If you will make multiple uses of compositions, | 
| n ашы | 
21 i} «һе user can't afford to keep track.of.each compo sition, | 
Ф Ш sensus vais: cmi n 2 ы АЛАДЫ» C2 | 
| 


nor can the licensor keep, the copyright owner or the 


122 in а l 
hs licensing agency afford to bes track of each us 
; үшүттү үтен ек "ЫШ rmm oman 

! 
{ T re so many users tha* pay the minimum | 
24 کے‎ neS E y à ру 
25 | rate” of $60 a year fof the right to use the whole repertory, 
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Finkelstcin - direct 
and I would doubt on an individual licensing basis whether 


anybody could afford to issue a license for a specific 


work on an individual basis for much under that. 


to have 
clerical set-up 
could be ne through the ASCAP cleuring house. 


I think ASCAP has about 600 mployees now, 


— me M /---- 


without any individual licensing, without any keeping of 


жалалы E RC Pu he ewe ” 
PéCords of іпсіуіссаі uses, czccpt to the extent . the 


қамытты >, е Re mS 


radio and television networks report. 

hony orchestras report uses, but they do 
not report every encore. They are protoctcá in giving 
encores when they have a blanket license, but if they had 
to operate on а р 2 basis, they couldn't give ап 
encore. 

this could n е done on an individual 
licensing basis, but à iS assume that wo have some мау 
of doing it. Now, we vculd have to know what were the 


encores. Let us assume we are at a concert now and we 


have the proposed preyram or we know what is scheduled 
in advance, but if they are going to pay for each compo- 
sition, then we have to have scmebody attend the concert 


to hear what cncores were perforned. 
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Now, you might have to do this for a nunber 


of people. Assume that their repor 


ts wovld be honest, you 


rely on that, hut there is no manager who keeps a record, 
no artist who kecps a record of encores. So at this 


point at least the Socicty would have to have somebody 


— —— MÀ * 


attend each concert to find out what encores there were 


— aan’ 
and to report it so the Socicty would be paid for it, 


I don't know how all this could be arranged. 


м that if the Society coubled or t.ipled its present 


! — nD A duet. aot ot тм 


f 

'staf£, it would not have cnough people tò issue licenses 
М жч سے‎ қ ° - 

Ї . “ . * 

"оп this basis, assuming that you could find the users 


жем: 


|willing to account and buy licenses on that basis. 


tow, as to the individual member, of course, 
еге o 4 қ 
the Society would have to ask what price he wanted for а 


particular work. The Society would have to then advise 


БРИ" элп TE eau. 


the member that these are the known users in the State of 


Washington. Besides, I would have to have a list, this is 
the kind of operation they have, we would have to know 
something about their admissions and so forth, about their 


operating policy, the kind of orchestras they have, 


тем» - 


nA. d 


number of nights a week ‘they are open and perform musi 
we would have to gather all this information and supply it 
to all the members, and then find out what price they would 


be willing to quote. 
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Nov, the publisher who is the copyri 


would not have the right to quote a performance fce without 


I 
| 
| 
| 
| 
ht ovnor | 
| 
| 


к 4 | 
consulting the writer, because writers 


performance area they cre ecual owners 


rights with the publisher, but in other arcas 
ы аллан ————— А . 
docs it cn his own. 


үүтү 5 


In the pcrformir; arca he wrzitcr is quitc 


jealous of hic richt to insist th she publisher not issuce| 
| 
licenses without his арр sat іс why іп ASCAP you | 


92: 46. М Wee) 2.41 4% 


Oe 


Zcard cf twelve writers ant twelve publishers, and 


the royalitics are Í qually Lotween the writers and 
the publishers, 
the performing 
between now and the 

time I have to testify in this case what it would cost to 
tabulate the infoxmatl shat would be rercuired to issue 
licenses on the basic 

I have only mentiorede cnc thing, I have men- 


tioned symphony enscrkles and dance halls Let us take a 
— нна 


radio station, We analyzed the amount that ме get per 
H ; 
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performance fron one of the racic stations in Washington, 
А-А ies ias ; 
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and my present recollection 18 Chat Tt turnmeó-ow5.that we 


in. OP mec ~e 
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get about five cents per performance from that station. 
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We also analyzed what it sts to tabulate ОЁ? rum through 
y J 
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all the data. Of courzo, a lot of the stuff is manual 


before it gets to the machine, and it costs from forty 
какы Жылы" 


| | cents to sixty cents to run throuch the performance, from 


! ‘ 2 
T the point of performance to the time it become: 


2 IA AMI A HDI om mn 47 + 


f 
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to the author and publisher. 
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Q Per performance? 


Per porformanc 


г sixty cents 


to work out something for which wc nickel, and. the 
= Sale مس سے‎ дн 
мау that is done is not more than three perforinances cut 


wee 


----.. 


of a thousand are run throuch t! machine when we issue 
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licenses on a blanket basis and make distribution on a 
national basis 1 z all the stations in differe: 


уре‏ نن ی ین 


geographical arcas. 
——— 


This is а sampling Ccvice that was built up 
by an cutsice organization working with the Burcau of the 
Derartment cf Justice, supervised by 
tati -cs of the Federal Court, 
C You are rcferrirg now to your internal distri- 
bution system? 


A Yes. I say that uncer that sampling system it costs 


forty to sixty cents for each performance that enters into 


that survey, to check it from the point of the performance 
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reaching the Socict; attention to sine money ends 
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in the author 


universe to have 
So that eitb 
rates 
what a! 
performance, 
forty-cent cost 


over for actual compensation to the writer 


It certainly is not in the cards. 
to try to get tiat money iron tac broadcasters 
driven to using public 
or give up the use of 
music, and today | ting is ules of music and 
five minutes of news. 
My recollection is that in tiis 


whoever the employee is that wa 


records of their 
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similarity hetveen the report that they оспе us and the 
analysis of the tapes that were made. 

Anyway, it is a very expensive thing to tape 

analyze then. 

The station said shey always thought 
that this ргосгсп ranaqer know his business, and so 
they let out the progran! rer and switched to a blanket 
license. 

case docsn't keep any 
recordn, the other sta 


statute can make then KCC; ds : «ОСАР would have 
omp == 7 ——— © ° Aa == 5 4 


to have a constant survey 
stations in Washington, in 
them pay for something, 
into the pockets 


That in gen 1 qives yan he reasons why 


қ 
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іс economically imzsossible t ork with the kind of 
system that y iqgested ner piece form of license. 


This station in/Waschington which you believe 


IR. TOPKIS: Do you remember the station th 
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Excerpts from deposition of Edward Cramer in BMI v. 


UNITED STATES DISTRICT COURT 
SOUTHIRN DISTRICT OF NEW YORK 
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BROADCAST MUSIC4—INC., 


MUSIC, 5 UE PU ҮЕ 
FOLKWAYS MUSYC PUBLIS 


MACLEN MUSIC, INC. an 
individually and on beh 
affiliates of Broad 
Similarly situated 
SONGS LIMITED, 


Plaintiffs 
-against 
NATIONAL BROADCASTING 
Defendant. 
nuns QR ausa adde uk бааа аны SEE EUR 
Deposition of 


SIC, INC., by EDWARD M. 


defendant pursuant to notice and agreeme 


at the offices fess Cahill Gordon 


Reindel 6 


RPannant -, 


York. 


70 CIV 


Messrs. HUGHES HUBBARD 6 REED, 
Attorneys for pla intiff, 

One Ма11 Street, 

New York, Н. Y.210005 
BY: ROBERT J. SISK, Е50., 
Of Counsel 


Messrs. CAHILL GORDON SONNETT REINDEL 5 OHL, 
? | Attorneys for defendant National 
| 
| Broadcasting Company, Їпс., 
© 8 | 80 Pine Street, 
| New York, М. Y. 10005 
! 
9 | BY: DAVID R. HYDE, ESQ., 
| KENNETH Vy. ORCE, ESQ., 
10 | Of Counsel 
| сети ^ 
11 | PRESENT с 4 
12 | I SWAINE 6 MOORE, 
{ 
| * fanhattan Placa, 
13 | N. Y. 20005 
| BAKER, ESQ., 
14 | ОҒ Counsel 
| 
15 [1 к. MARSHALL WELLBORN, ESQ., 
| NBC Law Department 
16 | 
| 
m | о0о 
í | 
| обо 
18 |e 
| ІТ IS HERESY STIPULATED AND AGREED by 
e »| . | 
| and between the attorneys for the mes pective parties 
20 
| herein, that the within deposition may be signed 
21 | | 
| and sworn to before any officer authorized t9 
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| administer an oath, with the same force and effect 
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Q Well, do you recall whether it is above $0 
I percent? 
А Үез. 
0 Above 60 percent? 
A I believe сс. 
Q Above 70 perent? 
! А I don't know. 
МЕ, SISK: Off the record. 
(Discussion off the record.) 
| МЕ. HYDE: Мау we have this document 
| marked as Defendant's Exhibit 5 for identification. 
| (Consent дес ее entered into betwe 
The Departmert of Justice and EMI 
in December, 1966 marked as Defen- 


dant's Exhibit 5 for identification, 
as of this date.) 


о 
.. 
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| 0 Мг. Cramer, I show you Defendant's Exhibit 5 
| 

! 


f» 
et 
ея 
о 
о 
© 
z 
(0 
2 
et 


"for identification, ask if you can identify t 
| А Yes. 

| Q What is that? 

A It appears to be, without reading it in its 


entirety, the consent decree entered into between the 


Department of Justice and BMI in December, 1966. 
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What is a direct pe-formance to the public? 


I can only assume what that means as used i 
| gub-paragraph. gould have to answer ju 
that performance directi: 
Well, can you give us an example of such 


! formance? 


they have 
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'direct performance w 
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any license 


Well, lct 


the permission 
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Plaintiffs' Exhibit No. 575 
E BXnibit No. 575 


ASCAP's Reply Memorandum (by Sullivan & Cromwell) 


dated 5/1/70, United States у. ASCAP (Applic tion or NBC). 
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Of Counsel 


May 15, 1970 


How does the 
е | 1 
federal copyright iaw 
affect me 
as a music user? 


If vou operate any business where music is per- 
formed for the entertainment of your audience, your 
customers, or your employees, you must have per- 
mission from the copyright owner of each corposi- 
tion you use. 

The totàl term of copyright for a musical com- 
position is 56 years. However, pending a revision 
of the present Copyright Act, the Congress has ex- 
tended this term so that practically every musical 
composition you use written since September 19, 
1906, is protected by federal copyright law. 

The law does not permit the responsibility of the 
proprietor of an establishment where music is per- 
formed to be passed on to an employee, an orchestra 
leader, an entertainer, or any other person. All who 


Participate in the infringing performance are re- 
sponsible 


You must secure permission whether the work is 
performed by live musicians, on records, tapes, or 
by any other mechanical means except coin-oper- 
ated phonographs. 


What isa copyright ? 


А copyright is the property right which permits the 
creator of a work to exercise exclusive ownership 
rights over the product of his imagination and iis use. 

In the field of music the basic petiod of a copy- 
right is 56 years plus the extension voted by the 
Congress, covering all music writter. since Septem- 
ber 19, 1906 


44 LI LI Lo 
What isa performance for profit? 


The federal courts, including the Supreme Court, 
have consistently held that any public performance 
of copyrighted music, the basic motive of which is 
profit, is a performance for profit. This is true even 
though no cover charge, minimum charge, or any 
other charge is made for admission or entertainment 


nnn "E 


What is my liability for 
infringement of copyright? 


Publicly performing copyrighted music for profit 
without permission is a violation of federal law. 
(Sce footnote.)* 

The copyright law prescribes criminal as well as 
civil penalties for unauthorized public performance 
for profit of copyrighted musical compositions The 
minimum damages which a court is permitted by the 
law to grant for a single performance of a single 
composition is $250. 


What is BMI? 


BMI was created in 1940. Its sole purpose, to serve 
as an organization which would acquire and license 
performing rights and, in so doing, tiing about 
healthy and necessary competition. BMI was organ- 
ized by a group of music users who neither collect 
dividends nor receive special rates from it. 


How does BMI operate? 


DMI acquires performing rights from independ- 


ent writers and publishers, collects license fees from 
the organizations which perform music for profit, 
and, in turn, makes payment to the creators of the 
music which is used 

It licenses the music of composers and publisher: 
who are resident in every one of the United State 
Through agreements with performing rights soci- 
eties in other countries, it brings foreign music to 
America and makes American music available 
throughout the world. 

BMI does not publish music. BMI does not record 
music. The rights to do so belong exclusively to the 
composers and publishers 


* Herbert v. Shanley Со. 242U 5 591 
Buck v jewell-LaSalle Realty Co, 283 U.S 191 
Irving Berlin, Inc v Daigle, 31 F 2d 832 
Leo Feist, Inc. v Lew Tendler Tavern, Inc , 207 F.2d 494 


ть 


What does ВМІ do with 
the license fees it collects? 


Except for operating expenses and a reasonable re- 
serve, BMI pays all of the money it collects to the 
composers and publishers whose music is performed. 

BMI determines payments to composers and pub- 
lishers on the basis of the performance of music on 
thousands of independent stations as well as on 
country-wide networks. It does so because the per- 
formance of music on radio and television repre- 
sents the truest gauge of public demand for music 
of all types and the broadest use of music to meet 
that demand. 

On the basis of scientific sampling systems, when 
an affiliated composer and publisher have more per- 
formances of their music, their payments from BMI 
are increased. 


Why shouldn't I dea! directly 


with composers and publishers 
instead of dealing with: BMI? 


There are many benefits in dealing with BMI. 
You benefit because by a single transaction, the 
&cquisition of a BMI license, you obtain permission 
to perform all of the music in BMI's diversified rep- 
ertory, representing the creativity of thousands of 
composers and publishers and a total of hundreds 
of thousands of copyrighted musical selections. 
You benefit because BMI does your work for you, 
making it unnecessary for you to engage in the im- 
possible time- and money-consuming effort of try- 
ing to deal directly with thc American and foreiga 
composers and publishers whose music you use 
You benefit because BMI pioneered in the estab- 
lishment of uniform, nondiscriminatory rates, and 
its continuing existence is a guarantee of honest ' 
competition in music licensing. 


Why do I need a BMI license? 


You need a BMI license because ВМІ is a vital force 
in American music. For many years it has licensed 
the majority of all of the current song hits and its 
repertoire contains a broad section of popular favor- 
ites, country nd western music, Latin American 
music, rhythm and blues—including rock and roll— 
jazz music, folk music, concert music, and Broadway 
show music. Only with a BMI license can you have 
access to the BMI repertory. The BMI license gives 
you the right to play the music your customers 
demand. 


What is BMI's share 


of the music market? 


As one indication of the ability of BMI affiliated 
writers and publishers to create the music the Amer- 
ican public prefers we cite the following figures, 
based on authoritative Billboard charts, for the first 
six months of 1969. In the compilations based on 
retail sales, BMI music accounted for 


81.7% of the Hot 100 Singles 

59.3% of the Easy Listening Singles 
89.3% of the Rhythm and Blues Singles 
84.8% of the Country Singles. 


In addition, during the year 1968: 
BMI music was in 100% of the Top Country іре; 
Plus 96% of the Top Rhythm and Blues lp's 
65% of all the music in the Top 100 lp's was BMI: 
&6 of the Top 100 1р” contained BMI music. 


How сап I get a license 


from ВМІ and what will it cost? 


A call or letter to BMI will bring you full informa- 
tion about BMI license fees. These reasonabie fees 
have been determined in negotiations with groups 
representing the broadcasting industry as well as 
with such trade organizations as the American Hotel 
& Motel Association, the Arena Managers Associa- 
tion, the International Association of Amusement 
Parks, and the National Ballroom Operators Asso- 
ciation. In assessing fees, BMI uses the most appro- 
priate yardstick of payment for each type of music 
user. 


For further information about a BMI license, ad- 
dress inquiries to 


BROADCAST MUSIC, INC. 
589 Fifth Avenue, New York, М. Y. 10017 


230 М. Michigan Avenue, Chicago, ПІ. 60601 
9720 Wilshire Boulevard, Beverly Hills, Calif. 90212 
710 16th Avenue S., Nashville, Tenn. 37203 


150 S.E. Second Avenue, Miami, Fla. 33131 
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^ RICHARD RODGERS RETURNS TO AGAC 


1 Richard Ro a giant of the Amcrican mus ical the- 
c Mizzy New West Coast Chairman atre, has become а mem! the Amcrican Guild of 
who has scored heavily as composer-con- Authors and Composers. The briliant Ann r prize win- 
ГУ series, including "The Addams Family". has ning composer of The Garrick Gaietics, Pul Joey, The Boys 
ed the post of West Coast Chairma in of AGAC from Syracuse, Oklahon Curousel, King and 1, South 

ow Calif rnia Siring Committee has also beer formed Pacific, and Sound of Music, was formerly in AGAC 
Ruby anny Mercer, Sammy Lerner, cien Fain, ў; 1 writer arrives at ту age," suid the 64-усаг 
24 Ada mson. and Donald Kahn 3 Ug 5. ‘and has achicsed any stature he really 15 
ne complete West Coust Ar wie is: Harold Adam- n an obligation to support an organization like AGAC 

‚ Gene DePaul, Ray Evans, mmy Fain. Ray Gilbert, hich works to help all writers.” 
nny Green, Donald Kahn iim Lerner, Jay Livines- "nner Puliizer-prizes for Oklahoma (1943) and 
Jerry 1 CENE Jimmy McHugh. Johnny Mc ccr. Vic uth Pacific (1949). as well а, umerous “Tony's” "Cri- 
zzy, Ben Oakland, Don Raye. Harry Ru iby, “а иту Var- tics Awards" and honorary college degrees. Richard Rodgers 
Ned Washington, and Paul Francis We ; әле of the all-time great. figures in American p pular 
‚к Mizzy repli іссе Harold Spina | \ why pes resiencd 10У n more than fo ty years of creative effort, t gether 
ЗАС re prese nts more than 800 writers on the West Coi: with his col rators Larry Hart and Oscar Hammer- 
Ch ouch there's been a decline in film musicals since 1950, ісіп, ПІ, he has written many enduring theatre works. and 
West Coast has steadily risen in importance in the untless songs which are now “art songs". re-recorded, 
usic business with the establishment of many new reci ung, danced to, loved throughout the world 

rms (Warner's, Reprise, Liberty, сіс.). TV production, 5 also producer-director of the New York State 
d as a source of record artists Musi catre at Lincoln nter. Sound of Music, the last 
n. may become the largest crossing film 
“ы Not A Plane, Not Superman боа чў аква ТРА фана ысы делі рг а 
s AGAC's Plaza Dall, October A. 1966 uted $150,000 1 11 hment of the Archives 


Г 2 m Record sour Т Т 1; nt hr nid TS 
The 35th anniversary of the American Guild of Author ed inc ent rary and Mu 


] Composers. is y SPA, will be marked by a ga 
И at the Pla Central Park South and Sth Avenue, 
nursday, Oc sober 27. Edward Heyman, chairman ‹ 
ntertainment committee, said the affair will includ 
Госиутс5, dinner. dancing. and an exciting entertainn 
program (details later). Dress is optional, black-tie « 
ormal. 
Tickets will be $10 per person. Until July 1, 
f "lets will be limited to Guild writers. After tha 
on a first-come, first-served basis. Many friend 
publishers. reci rding artists, rd cxccuti 
dio and T V officials have 4 
but thes will be асс 


onnortunity 
id 


Mail 


Reserve sour uchet 

ır party (510 per per Mar echec 3 ( 
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“We Are Delichtes,” Savs Lane 


Ads in "——— IRD, Є жағд HON 
AGAC beyin (Ар! E 5 


ne our benefits. to мінсе m " rid 
Within days, AGAC, New York and Pol { 
impact of. inquiries from the BUH ИН. GUILD 


siters? Alphabet Т 

Writers іп the music ficld һауе a spttial alphabet that 
sometimes. requires unscrambling, Here are the organiza- 
tions, listed by initials and full name, so that you may 
differentiate among them and know what cach stands for: 

А. САС — American Guild of Authors and Com- 
posers, formerly called S.P.A. (Songwriters Protective 
Association). We function mainly in the area of publisher- 
writer relations: AGAC protects your rights with respect 
to publication, royalties, renewals, collection of royalties, 
auditing. We also provide members with subsidiary services 
such as copyright renewal, insurance. hospitalization, 

ASCAP — American Socicty of Composers, Authors 
and Publishers. A performing rights socicty in which writers 
and publishers pool their performing rights. ASCAP col- 
lects from users, and distributes to its members. payments 
for use of their works in T.V., Radio, Dance Halls, Tav- 
erns, ctc. 

BMI — Broadcast Music Incorporated. А performing 
rights socicty in which writers and publishers poo] their 
performing rights; B.M.1. collects from users and distributes 
to its members, payments for usc of thcir works in T.V., 
Radio, Dance Halls, Taverns, ctc 

SESAC, Inc. — A pcrforming rights socicty of publisher 
members only, who reccive royaltics from SESAC and 
share them with writers. 

ACA -- Атспсап Composers Alliance. А serious 
composers’ organization which represents its members in 
connection with various rights in their compositions, and 
has an agreement with B.M.I. under which it collects roy- 
altics from B.M.I. and distributes these to its members. 

CLGA — Composers and Lyricists Guild. А labor 
union of composers and lyricists which functions in em- 
ployer-cmployce relations in the motion picture and T.V. 
fields. 

SOA -— Songwriters of America. This is not a formal 
Organization. It is the group designation of the participants 
in a lawsuit concerned with alleged professional discrimina- 
tion. 


Writers may belong to only one performing rights so- 
сісіу. All writers are urged to work through a peforming 
rights socicty. There are performing rights socictics in most 
foreign countrics, such as PRS in England. SACEM in 
France and GEMA in Germany. 


P.S. AGAC belicves in cooperating with any and all 
Organizations in the music ficld which maintain the basic 
minimum standards sct forth in our by-laws and our con- 
tracts, and our first and foremost aim is the protection of all 
writers of musical works from songs to symphonies. Mem- 
bers of some of the above organizations are also members 
of AGAC. 


WATCH OUT FOR THIS ONE! 


At least one publisher has taken а copy of our 1939 
(white) contract, made a few changes, chicfly to decrease 
the writer's protection, and is using photocopies of this 
hybrid contract to sign writers. These publishers have left 
on the statement “Approved by SPA, 1939,7 and our seal 
and the words “Standard Uniform Popular Songwriters 
Contract." Naturally, we have approved nothing of the sort, 

This gambit is obviously intended to fool writers into 
believing they are receiving genuine, current AGAC con- 
tracts. Don't you be fooled by this contract! Don't accept 
а 1939 contract. Dont accept. any contract that is "docs 
tored up." Insist upon the АСАС 1947 Standard Uniform 


Popular Songwriters Contract, without. change. You will 
find that if you stond up for your rights, yon will pet what 
you want, An active publisher, who is also a weiter, told 
us recently: "If a publisher wants your song, he will pive 
you a proper AGAC contract. H he refuses, then he really 


docs not care very much about your song." 


WORDS WITHC „I MUSIC 
By Edward Heyman 


1 have just returned from a short trip to London, wher 


ET 


1 had meetings. with Royce Whale of PRS EC 
Victor Knight of the Songwriters Guild which is :*2 Bri 
counterpart of AGAC. They both said that Ame: can wr 
ers were fortunate indeed to have а Guild «7:5 63 
much for them. 1 also met with David Hencher. the c= 
poser-lyricist of the London-New York succes: H 4 
Sixpence and the current London favorite Cherie. С 


Hc hopes that in the near future the Songwriters О. 
Great Britain will be able to do only half a: m 
AGAC docs for its members . And speaking ба 
membcrs, several of them (including two counc 

are co-authors of a book published by the Mac! n Сс-- 
pany and also at the sume time by Avon Boos: in р: 
back. They ure Steve Allen, Duke Ellington, 5 С 
Hoagy Carmichacl, Dorothy Ficlds, Johnny Mercer. o” 
Kur C I 2. C 


Carmen Lombardo, as told to Henry 
is a profile on the writer involved and should tz ^c:h 2-- 
tertuining and informative to AGAC members. (T 


How To Write A Song) 

The song which was played at the airport when Por: 
Paul arrived in New York was Peace And Harmony 7 
Gladys Shelley and Ray Ellis . . . Norman Kuve. «һо lia 
in Las Vegas. has donated the proceeds of two c his « 


to the Varicty Club and The March Of Dim: f 
Serlcy has accepted ап invitation to be a resider: instruc’ 
and Iecturer on Contemporary Chamber Music 2: he St: 
ford Festival in Canada this coming Ju and Jey Gor? 
was up in Cambridge as consultant for the famous Har 
Hasty Pudd ng Show. We all have а very attrective ar: 
gencrous Offer from Jane Douglas White. who is 172 mar 
ing Director of the Gristmill Musical Playhouse in Ando: : 
New Jersey. Any member of AGAC who ident: 2: him 
or hersclf by their membership card at the box ссе 


reccive 20'« discount for themselves AND their par 
with the sole exception of the 9 P M. Saturday pez orm 
The shows which have been scheduled are О: (сло, 
Camelot, The Music Man, The Kine And I, Sore О! М 
wav, Gentlemen Prefer Blondes, and A Funny Ting Н 
pened On The H a To The Forum 


Guild Collects for Widow 


This may sound like something out of an car» Amer 
melodrama but it is a truc cont 
nation’s top rhythm and blucs 
wrote a good deal of material that landed in Bil» ards T>? 
100—recorded by nationally known art “sén с 
for several years. His wife lives in Atlanta. S>: knew 


و 


little about his affairs she didn't know who ма ссе 
pay her royalties or if she was entitled to ros 
She came into AGAC. AGAC's Royalty Acministr 


John Carter got busy. Shortly thereafter. she receive 
$1.000 check as ап advance on account. “I bi 112: 
estate has about 510.000 to 520.000 duc in 1 
carned," says John Carter 


egerat ess ip CTT 2n se ee I MORI te 0 afer e acne < 
Hilly Hose | 
(1899-1966) i 
Lyricist. Together with the late C A1 - 
Edear Leslie. Billy Rose founded the S 
keuve A wn (SPA) in 1% 11 


| 
| Phousands of пр riters | their far 
| better bh todas because of i «1! sof 


ep of AGAC s Ted Livingston 


“What is AGAC?" "How docs it м fer from ASCAP 
and BMI?" "What's wrong with the ‘standard’ white-paper 
contract offered by publishers?" 


Practically a million of these questions, and subtler vari- 
ations, are tossed cach year at Theodore “Ted” Livingston 
He's head of the Membership department of the American 
Guild of Authors and Composers. And you can find him in 
the right hand corner of AGAC's West 57th Street oifices 
in New York City (formerly the executive suite of Decca 
Records) behind a trayful of ycllow АС, AC contracts and 
stacks of handwritten and typed notes from writers and 
would-be writers. 

Livingston is a one-man information burcau about the 
complex business world of music. On the phonc, and in 
voluminous correspondence, he frequently чеч out the 
virtues of the writers’ guild. and how AG/ AC differs from 
ASCAP and BMI. Patiently, he informs writers what the 
performing rights socictics do (collect monies from radio, 
TV, ctc.) and the totally different functions of AGAC in 
the realm of contracts, copyright renewals and royalty 
collections (Sce Writers Alphabet, page 2) 


“White-Paper” Contracts: “Unfair” 
Living: ^n has to process AGAC contract: which arrive 
in collaboration with Miriam Stern, AGAC's Executive Di- 
rector. At the same time, he is often qucried by beginning 
writers about the so-called “W hite-pa aper Stand: ird Writer's 
contract. so-called because it is printed on whitc-stock, 
frequently offered by music publisners Explaining the fine 
small print, Livingston points out 10 writers that these 
contracts are inadequate and unfair because 
¢ They frequently give the publisher the rig 
the music and lyrics without asking the writer 
(this is not permitted in AGAC contracts). 


¢ There is no clause in the so called "standard writer” 


contract which allows the writer to recover his song 
¢ The fine-print clauses іп the mischeviously titled 
“standard writers" contract contain a clause in which the 
vright val rights 


writer actually signs away his copyright renc 
potentially worth thousands of dollars 


Why AGAC “Counter-Signs” 


The famous AGAC contracts—actually four page Bill 
of Rights for Writers— protects writers in all spheres. Under 
the AGAC contract. the writer. for example, can recover 

t 


his song if the contract has not been fulfilled (fullfillmer 
means the securing of a commercial recording. the p blish- 
ing of printed copics or a $250 advance after one усаг); 
and in AGAC contracts, the writer retains his “renewal 


If these facts ure clearly printed on AGAC contracts, 
why is there наб in tall red letters right across the 
guild's contract THIS IS NOT AN Al THORIZED 
AGAC CONTRACT UNLESS 11 IS COUNTER- 
SIGNED. 

ы good question," «avs Livi n. "There are à Kt 
rousons for this We have to cheek n Tete n | 
with the AGAC contract. We 


tached Hile agreements 


clauses that are Inconsistent 

have to check that there are no 

which the publisher has rotten the writer to sien that hurt 

the writer. We also cheek that the contract is hill. out 
i : TII 


\ 
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Livingston added: "A writer doesn't know if 
| dud or another Stardust. If he's written a st 
er the AGAC contract att r the first 28 year 
ın renceotiate a new contract for his song 
scans $10.000 to $50.000 to a writer.” In с: 
nder the ^GAC contract, the writer retains 
-scll hi. \ "uable copyright to the highest t 

u have an important "moncy song there are 
rs for valuable copyrights 

Havi vorked for music publishers and in 1} 
nee-richts field, Ted qualifies. as “a сорут 


inder tf Un ited St йону лы, 
He answers all questions put to h 
hat verge on pers nal legal — 


im 


rn in Los Ang 


Livingston was b 
for manv years 
business has been 


a This gray-cyc 

with AGAC 
"contract" 15 а vital instrument 
y both parties," he says 
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«IVE SUITE т» 
am Stern, AGAC Executive Direc at 


gant to report to the members a telephone conversa. 
| had with a publisher. The publisher is a publisher 

m EF ce wider honest and whom the great majority of 

writers also feel is honest. As a matter of fact, he is not 

'y honest but is frank. 

| called this publisher because ] had scen an extremely 
bad contract issued by onc of his firms which is not signa- 
tory to the guild. 1 had no way to force a good contract 
or these writers because the firm with whom they placed 
this was not AGAC. The publisher's answer js an answer 
any publisher would give if he were frank. He said he 

"uld take anything a writer would give him. As he stated, 

vhen renewals are given to mc on a silver platter, of 

course, 1 will take them.” As he explained to mc, he is not 
in the business to cducate writers, If the writcrs want 
> give him renewal rights, or complete control of their 
'ompositions, there is no reason why he should not take 
inem. If a writer does not recognize what rights are right- 
ully his and he is willing to give them to a publisher, the 
ublisher is not going to refuse. 

Burton Lane has sent to all of you a letter in which he 

rew to your attention that AGAC has established rights 

r writers but that you yourself are responsible for sccing 
‘hat these rights are not taken away from you. Certainly 

ou should not be giving them away. The guild has been 
ehting for 35 years to obtain these "М5 for you. 

If you make sure you get an AGAC contract everytime 
vou place a song, you will not have to read cach contract 
carcfully to know what you have given away. It is very 
difficult for a layman to read the fine print of contracts and 
understand exactly what that fine: print really means. 

Often in contracts you will sce that you arc to be paid 
royaltics on specific dates. However, in non-AGAC con- 


We're On The Avg tn Print E 659 

The AGAC story is getting around, Recently, AGAC 
President Burton Lane told about “the marvelous wore” of 
the American. Guild of Authors and Composers ст, th 
Mimi Benzell (NBC) radio program. Guesting cs t 
Duncan McDonald (WOXR) show, Lane depic:cc 
guild's struggles to establish a model uniform sor 2° 
contract, and its highly successful Collection of R 
Plan. 

Computer Applications Service, a publication cc»: 
the world of automation, ran an article “Tin Pen 
Takes to Computers” (March 1966). It was wrists 
David Dachs, Public Relations Director of AGAC 
article spotlighted the data processing tech дис p 
by AGAC in connection with its royalty collection «:7 
Cash Box (April 3) reprised highlights of the articic 

A suggestion by Stan Zabka, Guild member that AG AC 
rcach would-be writers in schools and colleges has 2221 
AGAC's establishment of ал Educational Departmen. Ta 
announcement that AGAC would provide speakers 272 ii 
(огтшіо” to schools received coverage in Cash Р 
Billboard. The World Telegram тап an article on 152 zes 


_ service on its school page (March 23) under the heii 


“Schools to Hear Songwriters.” 


т 


tracts, morc often than not, the writer does not har: 
right to gct his song back because the publisher hz: 

to pay him. In an AGAC contact you Anow you * 

right. The only way to be sure you arc gettir e 

to which you arc cntitled is to place your so у tub- 
lishers who are authorized to give the countersiz. -d AGAC 
contract. 


Don't give it away because they certainly will take it. 


RICHARD RODGERS BACK IN AGAC (Continued from Paze 1) 


passes TV, motion pictures, night clubs, restaurants, wired- 
music, taped music, is based upon the work of composers 
and lyricists who create the raw matcrial. We necd a 
strong writers’ guild to protect writers in this fast-moving 
entertainment structure. We сап do anas organizationally 
that we cannot do alone to protec’ ne writer. 

“Having Richard Rodgers wi.» us, will add to our 
strength.” 

The return of Richard Rodgers accents a growing trend 
in which many former: AGAC and SPA writers have re- 
turned to the guild. These include: Jack (Happy Days Are 
Here Again) Yellen, Harry (Side Ву Side} Woods, Dick 
(Hot Diggity) Manning. and lyricist Sheldon Harnick 
(Fiddler On The Roof). 

Clint Ballard. head of the membership committee. also 
disclosed that Gary McFarland, jazz musician and com- 
poser, has entered the fold. Lyricist and short story writer 
Eugene “Gene” Lees has also joined. Lees had done the 
Ivrics to many contemporary Latin-American tunes, includ- 
ing Quiet Nights о) Quiet Stars. 


. TV'S "Man from U.N.C.I..F." Too 


TV's David McCallum, the cnormously popular. clec- 
tronic operative from the “Man from U,N.C.L.E." has 
joined as ап associate member of the Guild. Welcome, Пуа 
And from the world of nightclubs, pianist-singer-w riter 
Portia Nelson has also taken out member hip in AGAC, 
as have many new and young writers, starting Out. 

A number of estates have also joined the Guild to pro- 
ісер important: copyrights and to participate in AGAC's 
Collection of Royalty Plan and copyright. renewal service 


They include: the estate of composer Allan Rober: ico- 
author cf You Always Hurt The One You Love, Put The 
Blame on Mame); the estate of the late Loring “Rid” 
Nichols: the estate of Chuck Willis, and David B j 
(co-author' of Jr's А Good Dav, 1 Don't Know E 
About You). 


The complete list of writers who have joined or re 
AGAC since the preceding Bulletin is as follows 


EDMUND ANDERSON JOHN E KLLIBER 
NOKMAN ANDRE ANDERSON LINDSAY ROBERT KNOX 
BEN J ARRIGO LACEY 
NASLRRO ARTIS PARKER LAWSON 
NALD N. AXE JOHN TEES 
BAHR ANK D LOGRICO 
DAVID М BARROUR DAVID McCALT М 
CHARVIS А BHAYHA MARIE Mel ORMACK 
TRICIA HESTON GARY ME ARKI AND 
JOSEPH DAVID В АКТ OX FREDERIC EORTESQUE 
A BONN ROHERT MAKCUS ` 
DLDILY ініні JOHNS. MARSI 
PLONAKD ANTHONY CASSO DENNIS G MEACHAM 
RAIPH CHIC ORFI PORTIA XII SON 
PFFHEL GENENIEVE DELI FST TORING “RID 
МА RAN DENOKINE HUGO WILLIAM GF 
ІІ DUON EST FRANCIS K ON 
AVI RED R NARD LADEH MR. POTT 
PST С НАР!!! FE HATHAWAY PHILIP у NONE 
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CGLORGI HARTIES 
DORIS ІІМ 
“ділі Hon METH THOMAS 
111 nord JOSI 111 IHON 
JI SSIC \ MAC AI KALII MAN IST A КАУ I 
NONI KEIEN АМ MARKA I1 ZI1 VSKY 
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ae ee SNMP oou LUNO о "9 — 


.102.292 


P3ECMAN СПОР 00 _ 0000000 01 03 1,804.46336 0 


ОЧРАР 0000000 . t 5,987,04263 0 


.ESSEX GRCUP 0-2 0000000 323.45991 — 


___FAPCUS GFOUP э. .. 0000000 _3,206.09366_ 


816 TYREE GROUP) 00600002 _ 6$218.$9568 — 


__ ЗАР FCX GROUP и  Á 00009000 _ 489.70942 . — 


(ЕЕ25 GRouP __ рег т 1,799. 68627) 2 


PILLS GRCUP 0000000  487.18288 0 


М08415 GROUP 0 .......000000 __ _ 29736024823 _ 


..0000000 ^ B _ | к "n E ] ___ 2.,00%.65912 


SHAYNE GROUP _ СЧ _0000000 01 _ —.3,011.5777 9 — 


. MARNER GROUP _ _ _ _ 00000060 04 ..12,767.32091  -— 


VCGEL GFCUP | ЖЕТТЕН АЕА. aes 20 Lc m ace n А __ .709.85943 


FRANK GRCUP 2 000000 01 16 _ n. ап j 512.95727 


IRVING BERLIN GROUP  , 0000000 04. 


...14403.20243 


. SUB TOTAL 


43,610.17092 
ALL CTHERS 


42,260.35215 


"crat 99 7 7785,930.5230:: | 
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САСО» ВЕРСВТ5 
АВЕЗВАСН GROUP — — —— 
e DC AEGMAN GROUP 
20 CHAPPELL 
ESSEX GROUP. 
LL FA"CUS GROUP 
BIG THREE GROUP — 
СХ GROUP 
LEEDS GRCUP _ 
— o MILLS GROUP. 


2 $FAPIRO GROUP 


_ WARNER GROUP. č 


f VCGEL GRCUP 
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___ IRVING BERLIN GROUP | 
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4 кезі disturbing element of this sithuation, in our view is 
: that 5 M is dealing, for performing licenses, directly with ASCAP 
3 publishers ignoring completely the writers individually and the 
performing rights society of which the writers are members, (Че | 


refer to ASCAP publishers only, because BMI has entered into an 
acreenamt 


"E 


| 6624-65 i d 
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glo ^! 
with 3 M.) Although, Фет the consent decree of the United 
States court which applies to $m A SCAP, ASCAP's rights are non- 
exclusive, e publishers must not exercíse their reserved right 
except with the concurrence of the particular writers, PFusther, by 
bypassing the vriters they are demonstrating е woeful lack of 
Regard for the customary loyalty and goodwill of m songwriters, 
We believe, likewise, that large users of performing rights are 
not recognising the legal rights of the writers, It is only by 
fall scopsration and genuine barguining on all sides that the 


needs of both creators and users are fulfilled, 


publicly 


ies, and ргосеса against unautğhor rc | pnroteeto ugie Lor 
infringement. Worldwide experienee has orovch jt in tue 
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ет 
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Under the circumstances, plcase 
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duction of tapes and such cerforaan 
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We would hope that 3 M, a foremost, creative corporation, 
im fue evolving ite music project, vould take cognisance of 
the rights of writers whose creative product it requires, quite 
apart from the legal rights of tho writers, We would hops 
that this great сотрапф would not ignore the golden rule 
of fair dealin.. conducting itself toward others as it would 
desire others to conduct themselves in return, 

You, in turn, must qtr practice the golden rule in your 
relations with your writers, 


If you have onteredf от v "3 dam unter / into an sgreenent 


with 3 M cr any other similar er’ arpiise, thea in all likelihood 
the statements which you send to us ani the royalty payments 
whieh you make to us, on behslf of gm our members concerned, 
will reflect these payments received ty you, Under the circumstances, 
please take notice that the receipt of these statements and "tape 
royalties," by us and the writers, is not to be considered as а 
consent by the particular members to your entering into agreements 
with 3 И or алу other cémpany which permits such production of 
tapes ani such performances, nor any admission whatsoover egainst 
interest by ourselves or the members, and the members (vhose 
royalty-collection respresentative we are.) We take this 
oppertunity to put you on notice thet the writers seserve each 
and all of their legal rights to take апу action against you by 
reason of your ‘saving entered into such agreement д without their 

VO^ ahim T 
express f іп euch case, 

Sincerely yours, 


Burton Lane 
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Respondent's Conditional offer of Proof, 4/17/62, 


U.S. v. ASCAP (Shenandoah). 
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өтілу» STAES D'sTHICT COURT 
SOYLE М1СҮНІСІ OF NEW ҮОҢК 


UNITED STAIZS OF AMERICA, 
Plaintiff, 


eagainit~- CIVIL ACTION 


NO, 13-95 
ZRICAM SOCIETY OF COMPOSERS, 


AUTHORS AWD PUBLISHERS, 


Defendant-Respondent, 


In the Mutter of the Application 


of 


е.” „> 0006. 99 96 e gee ug opm es emit o 


К оглы” a x IN 
SITEHNANDOAIH VALLEY BROADCASTING, їнС. ‚*, 
et al,, an 
— 
Petitioncrs, 


For thc Determinntion of Reasonable 
License Fees. 


In the Hatter of the Application 


of 


AMERICAN BhOADCASTXNG-PABRAMOUNT 
THEATRES, INC. and WXYZ, IKC., 


Petitioners, 


For the Determination of Reasons 
License Fees. 


In the Matter of the Applicat: on 
of 
COLUHMBTA BROADCASTING SYSTEM, INC., 


Petitioner, 


For th mination оГ a Reasonable 
Fee for 7 "n (о l'érform Publicly 
by Televis Urocdca: ting, on 1t: 

Local Sta ' hy, Sou or All of the 
инса] Coupe |бас im the Repertory 
ОГ Awertegn Society of Compose 


б, 
Authors and Publish r5. 


qn Vae Haller of the ТІ callon EST: 
uir es, E 694 
COLUNLTA BROADCASTING SYSTEM, INC., t 
Petitioner, : 


For the Det« rmination of a Reasonable 
Fee for a License to Perform Publicly 
by Television Broadcasting on its 
Network Any, Some or All of tho 
Musical Compositions in. the Rep 'rtory 
of American Society of Composers 
Authors and Publishers, 


In the Matter of the Application 
of 
NATIONAL BROADCASTING COMPANY, INC., 
Applicant, 
For the Ix termination of Reasonable 


Liccnse Fees for Its Television 
Broadcasting Stations, : 


Шынар sup с ле баа E а ега ы 


In the Matter of tne Application { 


of 
RATIONAL BROALvA»141NG COMP, 
Applicant, 
For the Determination of Reasonable 


License Fc. S for Its Television 
Network, 4 


WENT 5 CONDITIONAL OFFER Oi 


Егелілігрлгу Statement 
Respondent, the American Socicty of Composers, 
Authors and Publishers ("ASCAP" or the "Society"), 50 mils 
that petitioners are not entitled, under the Amended Final 
Judgment entered һегеіп in 1950, to the type of license 


they are here Seeking. Respondent Submits that the language 


| ameo x 


"T i 


i E 695 ” 


of the Judgment ts clear and unambl uous, and that the 


2 Mti tti. Mtt te tn cct imn рр... 
— د عم ا‎ — мм. 


Court should not look beyond that 1апеоосо in rojucting 
petitioners' claim. 

If, howevor, this Court ог any reviewing 
Court should conclude that facts outside the language 
of the Judgment aro relevait to its interpretation, 
respondont offers to intr duce the following proof to 


establish that petitioners are not entitled to the type 


of license that they demand in this proceeding. 


Summary 


| 
| 
| 


(А) Before the organization of ASCAP іп 1914, 
there was no effective method by which writers and 
publishers of music could secure payment for the use 
of their copyrighted musical works in public performances 
for profit. The users of music wore so numerous and 
widespread that no individual writer or publisher could 
take the measures necessary to nepotiate licenses with 
them or to secure legal redress for unauthorized uses. 
Moreover, music users who wished to perform many works 
and to pay for such performances had no practical means 
of obtaining licenses from the owners of the thousands 
of copyrighted works that the users performed each year. 

As a means of solving the problems of both 
the copyright owners and the users of music, and іп 
огдот to ensuro the free flow of music to the public, 

- 
ASCAP was organized in 1914 as a non-profit, unincor- 
porated membership association representing both writers 
and publishers, who grant to ASCAP a non-exclusive right 


to licenso the public pe formance of copyrighted musical 


ra 
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works that they have Composed or published, Тіс Soclely': 


revenues are divided egui)ly between writers and рир 


ers (after deductions for costs and expenses ond мумо s 
J | 


to Гогсірп societies for performances of works of foreign 


outhorship by the Society's licensees), Distributions 


to the Society's members are in accordance with the Con- 


sent Judgments entered herein on March 14, 1950 and 


January 7, 1960, resp voly. 


Today ASCAP h over 6,000 writer members and 


almost 2,000 publisher members. It licenses over 30,000 


enterprises located throughout the United States, includ- 


ing а11 the television and radio networks and over 500 


commercial television stations and 4,000 radio stations. 


The television networks and almost a1] the television 


Stations hold blanket licenses from the Society, en- 


titling them to use all the works in the Society': 
tory on any program they present. (Submitted herewith 


Exhibits 1 and 2, respectively, are copies of the exist- 


ing television network and local station blanket license 


agreements.) These licenses obviate, for both the user 


and the copyright owner, the countless complex and 


{ схреп- 


Sive individual negotiations that would otherwise be re- 


quired, 


(B) The present type of blanket license held 


by petitioners wa: painstakingly negotiated between the 


Society and the broadcasting industry (including the 
- 


National Association of Broadcasters ("NAB")) іп 1949 for 


the period 1949 through 1053. The telecastors insisted 


that they needed a broad Erant of rights for their pro- 


Cramming needs, In resolution of these negotiations, the 


Socicty's members vere induced to enlarge their (rants of 
^9 


television rights to the society in order to accommodzato 


those needs, 
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ема То 
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19'.-196), 


о 


com- 


nt petit loners 


the type of 13селое they hera sees, the very chac: thar 1 
avoided by the existence of an orrani!zaticn such as the 50- 
ciety would ensue. The many thousands of writers and pub- 
lishers who license the performing rights an ‘heir works 


through an orrenization such ас th 


to negotiate on an individual 


ТР: 


Js 


hie Society wuld be reouired! 


of /ind!- 


the producers 


viduals and ormanizations ergag i in the ү 

recorded materials for television. Indiyidual rit 
publishers would also һауе to negotiate with televi 
„ tions performing their work: in instance yt 

had not obtained performing rights, md they 

rangé means of detecting ond prosecuting uneuthorié 


pion performances of thoir 


“ould have 


to ai 


televi- 


Under tho Соругіг Act, owner of copyrighted 
musical compositions hold separate md distinct right in 
their works for (1) recordatio nd (11) public performances 
for profit. In contrast to the уез imp] wrangenents now 
required for the granting of the right to record musicai wor) 
on films or other material intended foi teluvisic broadcast 
(such grants being made to the producers | the Owners ОГ cu 
ссрагабе rights, but often for ncminal sume in order to carn 


royalties for performing rights if and when the works are uc 


on television обли спа), Lt would be nocesswy vo have 
ive, costly, and fund ientally untnform d negotlattons 
future, and Vu 


order to determine fees for pebittoners! 


е“ 


extent- 


in 


гу 


ORE i “ F «И In р 


SM AN | E 698. 
Producera, unleos thy ave aAffiltated in солоп 
өшү! with telecasters, rarely know whether, and the 
extent to which, their programe will actually be presented 
by petiticners unl ether telecasters, 
A laze? amount of televiuvion precram matey4ial 
ic produced abroad where the United States perforning 


nerslly cannot 


2 


тїгї for work: written by Amsvicans gc 
be acquired because the creators о 
etvally have no reins of marketing rights ín foreign 
countries, retain their rights for United States perforn- 
uncns, Producere of films or cther pre-recorded materials 


made ab oad usually acquire only the right to récord or 


вупеһголіуе the music recorded in such materia 


огледа лой ауга supply cue sh 
the musical works contained in their preg 
Unlike literary mat-rial, 
uniquely susceptible of multiple uses in v: 
materials wholly differ-at from that in whiten 
may have first зұрсас:4, Background 
works in such pre-recorded materials are often indep«r 
ently created by голәспе wholly 
ef the program, thereby meking n«rotiations 
two parties particularly difficult. 


In many tustancen, producers of material pre- 


— M  À 


recorded for talevinion use are organized on a limited 
budget basis for a single series, and go cut of exict- 
Өлсе before the series 13 presented by petibloners and 
Other Lelecastern, Such producers, and many others, have 


neither the Vrioalsdge nor the recourcea neceovsary the 


E 
посо абдол of à falir алі appropriate perfurring fee Гог 
the works they pre-record, 

AG the Jame time, while petiltonoera sesek to 


1: POW (еге trovsstble 1€ (сілі TIT burdens on Jnd pi ndent 


-6- 


H 


eee ка سس‎ le i SI OU a س‎ ts i m cns o = س‎ nnt اعمات اه‎ te t lll сирене 
peget ut мінсе and. copyright owners, ре опера nee E 699 
(еззсеіеліп, for the programs they produce Uhemoclvea, the 
сш КА! mtiministvative convenience and cxpedition pro- 


vided by centval music clearance through the Society, 


(D) Today, since almost all telecasterc have 


سە th attin ata‏ س مده 


blanket 1%сспосо permitting them to perform any musical 

work of a member of the Socicty on any pro(ram they pre- 
sent, it is not necessary for the Society or its members 

to police the specific uses of their works on such sta- 
Lion: For purposes of distribution, 1t conducts a 

гсісп fic sampling of less than 2% of the locally-cmanating, 


programs of television statlons, Administration of the 


type of liccnse here sought by petitioners would require 
ASCAP ultimately to poli practically all the programs 
presented by petitioners and ot r tele: ters. Pre- 
recorded programs account for % of the locally- 
originating propran material telecast by petitioners. 
This policing operation would 1 іл enormóus 
and prohibitively expensive operation, particularly 
піпсс most television stations ! е indicated that they 


do not maintain regular records of the musical works they 
perform, (See, C.B., a recent relea by the Texas Associa- 


tion of Breadcacters ("TAD"), of which a number of peti- 


tioners are members, in respon to a р: т-ісгргіпг, in- 
quiry by Judcs Jchn E, McGeechan, Copi f Judge McGechan's 
Y ttar to the broadcasters and the relca y TAB are sub- 
mitted herewith az Exhibits 3 and л, respectively. Sec 

also excerpts from letters sent by radio and television 


broadcasters to Judge McGeechan, зей forth on pp. 12-14 
of the "Report of Joha E, McGeehan to December 31, 1961", 
filed in United States v, ASCAP A copy of pertinent 
extracts Ав submitted herewith ал E 11: 4.) It 


would be necessary for the Society to make tapes for 


“1- 
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monitoring, of countless hours of tolevision. programming, 


to safoguard against infringements by petitionors, 
. (E) Under Section V of tho Amended Final 
Judgment entered herein on March 14, 1950, a manufacturer, 
producor or distributor of a transcription or recorda- 
! tion of л composition іп ASCAP's repertory, which is 
recorded for performance on specified commercially 
1 sponsored radio or television programs, has the option 
of clearing through ASCAP the radio or television perform- 
ing rights for the performance of such cobo ition on 


Stations enumerated by the license applicant, thereby 


x ~ iminating the need for separate lícensos for such 
ы performances by the enumerated stations. 
і Petitioners and all other television stations 
receive the benefit of this option under Section 5(H) 
of the local station blanket license, which provides 
that if performance rights for pre-recorded programs 
are obtained from ASCAP by a program producer, televisio 
i Ru aci ы 
stations designated producer in his license ap- 
| plication are relieved from paying fees to ASCAP on 
revenues attributable to those programs. (See Section 
5(H) of the existing local television station blanket 
license.) (Exhibit 2) 
If petitioners’ application is grantcd,tho present 
i ortion of program producers to “clear at the source" will 
| be turnc? into а compulsion. They will be compolled, 
d | under implicit threat of an industry-wide boycott by tolo- 
; i 
; casters, to pay for petitioners’ right to use the music in 


pro-recorded programs. 


Е 701 


(Р) In recent yoars, tn anticipation of this 


proceeding, the entire broadcasting industry, acting 


omen. . 


captive music source, Broadcast Music, Inc. ("DMI"), 
has undertaken a vigorous and successful campaign to 
engross a substantial segment of the market for the 

performance of music on television. 


The bro:Jcastinr industry, through BMI, has 


“ - 
d 


. 
carried out this campaign by ind, ing large numbers of 
former ASCAP mombers who specialize in writing back- 


ground and them? music for television programs to resign 


from ASCAP and to license their works throug wi 
return for Substantial, long-term guarantees. 1пе5е 


guarantocs are £ cn without regard to the amount or 
quality of the muste that may thereafter be written bj 


the guarantac “1 эіспб5, and whether or not such music 


is used. 


At th ame time, the roadcasting industry, 


ee es EC PAGE 


through OMI, hi: {ven very substantial subsidies, 

laa, CEN i DI бекті‏ سے 
in varyi! fo o а number of the leading producers‏ 
of television pi ims іп exchange for their agreements‏ 
to use specific’ minimum amounts of BMI music in the‏ 
prograiz they produce for petitioners" use.‏ 

Havin”? obtained the works of many successful 
back; ' 1 siters and having tied up а substantial 
portion cf rent television series and the means 
of cont 11 » music on future serics through 
subsidy arran ts with program preducers, petitioners 


` = 


and at tt ‘ers would be able to place music writers 
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and publishers wnoso works are not controlled by tho 
broadcasting Industry at an Impossible competitive 415- 
advantage if payment for their performing rights were 
required to be obtained by them, on an individual basis, 
directly from the producers of television programs, 
rather than by tho Soclety from the television stations 
that use those programs. Individual ASCAP members would 
then face the impossible negotiating task. of persuading 
program producers to pay out money to them for the right 
to include ASCAP music in their programs, when the producers 
and their personnel are now taking ir money from the broad- 
casting industry, through BMI, for including BMI music in 
their programs. 

Under these circumstances, deliberately created 
by BMI's policy of long-term subsidy contracts, the pro- 
ducers and their personne] receive financial rewards for 
preferring BMI music, and they would not pay fair license 
fees to writers and publishers not sponsored by BMI for 


the right to use 


Ie PETITIONERS T T A ( IC 
ADVANTAGE R ) T T 10» 
TIATION LI ІТИ ASCAP; 


THEY DOMINATE THE TPLET7ISICI MARYST 

AND CONTROL OTHER MAJOR COMMUNICATIONS 

MEDIA. 

1. Petitioners dominate the television in- 
dustry: 

(a) Petitioners include all three national 
telovision networks, Colurb13 Broadcasting System 
("CRS"), National Broadcasting Company ("NBC"), and 
American Broadcasting Company ("ABC"), 15 of the largest 
television “tations, whica those networks own and 


oporate directly, and 367 other commercial stations 


“10- 
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throughout the country. An additional 34 commercial 


tolevision stations that aro not petitioners of racord 
aro owned or controlled by petitioners, making a total 
of 411 of the 500-odd commercial television stations 
іп the United States. 

(b) The three networks (including their owned 
and operated stations) and 15 groups of other petitioner 
Stations which are affiliated in common ownership and 
have estimated annual group broadcast revenues in the 
highest FCC classification (in excess of $8,000,000) 
accounted for aggregate estimated 'roadcast revenues of 
$867,681,517 in 1961 out of an estimated television 
industry total of $1,277,500,000.(i.e., about 68% of tho 
total). (See Exhibit 6 submitted herewith.) 

(c) The three pctitioning networks have affil- 
lation agreements with a total of 508 television stations 
located throughout the Un'ted States, The CBS television 
network is affiliated with 205 television Stations; the 


NBC notwork with 212 television stations; and the ADC 
network with 247 television stations. (Some 

ате affiliated with more n one network.) (Lists 

of station affiliat: r eac ; three television 
networks are set fort 


Inc. 


Mat, 
i» AX 


through 34, 
Exhibit 7.) 

per cent of the petitioners 
are affiliates of on more of the three notuorks and 


only 5% are unoffiliated with any network, 
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(c) Eight companies that own or operate the 


maximum number of Vine television stations permitted b: 


the FCC (5 Stations) own or operate, іп thc aggregate, 

lO petitioner Stations. (бес Exhibit 8, submitted here- 

with, Setting forth the names of the Cight campanties and 

the television and radio Stations су own or 
Petitioners represent 100% of by 

revenue of the national television ne 

85% of broadcast revenue Of all commerci 


Stations in the United 


Petitioners 


national 
ship with 
"dominant" 


watt Cla: 


Ld 
THE pestro LICE MET ap PY rETlTIOHERS 
WERE CAREFULLY NEGOTIATED AND ТЫСЫ RENEMED, 
AND RESPONDENT SS MEMUEHG WERE ИЮС) TO 
МАКЕ ENLARGED GRANTS OF TELEVISTOU RIGHTS 
TO RESPONDENT ON THE BASIS OF SUCH LICENSES. 

3. The proper type of blanket licenso was 
carefully worked out between the television industry 
and respondent іп 1949. At that time, and on subsequent 
occasions, the television industry induced respondent's 
members to grant to the Society broad rights of tele- 
vision performance in reliance on the type of license 
agreement which was negotiated then and which has been 
in effect continuously since that time. Except for the 
currently, applicable fee rates, the principal terms and 


provisions of the existing network and local station 


blanket license agreements between petitioners and respon- 


dent were approved bj he entire broadcasting Industry 
on October 1949 after almost a усат of continuing nego- 
tiations бейме: respondent and ап justry Committee 


of the NAB tna represented the networks and most tele- 


vision stations. 


All 1€ nse agreements issuca by 


from 1941 through 1948 con- 
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2. By 1948, Lelevislon had become firmly os. 
tablished as a commercja] venture. Оп October 8, 1948, 
after several months of discussion with tho Music 
Advisory Committee of the NAB, respondent solicited from 

à its members authority to issue performing rights licenses 
to television broadcasters on the terms of the letter ang 
enclosures submitted herewith as Exhibit 11. 

6. On December 1, 1948, the Society asked the 
television industry to negotiate license agreements 
effective for one or two years commencing January 1, 1949, 
(A copy of that letter, which was sent to all holders of 
FCC television ileenses, 15 submitted herewith as Ex- 
hibit 12.) 

7. After further intensive negotiation with 
the NAB Music Advisory Committee covering both the blanket 
and per program types of license, agreement was finally 

f^ reached concerning the blanket local station and network 
television lice; е5, which were approved by the NAB and 
others representing the entire television industry at a 
meeting in Washing ton, D.C., in September 1949, (Copies 
of the local Station blanket te levision license aprec- | 
ment and th: network blanket television license agreement 

k approved at that time aro submitted herewitn as Exhibits 

13 and 1%, respectively.) 

8. During the rly sta; of nesotiaticn; 
the representatives c f the television ingust "y ansisted 
that they would n t conclud any agreomont with the 
SocJety unless it ebtained from its members а brcader 
Erant of television perfermance rights than the Soci: ty 
then possessed (Курун 13] To enable jt Lo make the 
broader prant of Clghts required by the telecazting 

- |" * 
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industry, as embodied Jn tho PFoposod license agrcomonts 


which had previously been negotiated (Exhibits 13 and 
14), tho Society solicited from its members a new grant 
of tolevisson performance rights on the terms of the 


letter ond cnclosure submitted herewith as Exhibit 15 


9. The question of "clearance at the sourco" 
for certain pre-recorded material was raised at the 
inception of negotiations with the telovision industry 
and was resolved r lengthy exploration of the reie- 


license 


“2 
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Nur BY PRTUTIONERS 
CAL. “AID WOULD Izt- 
ОСО AND COPYRIGHT 

WHICH MK 1T 

i T OF РИ 
SIGAHYIZATION OF COM- 
RS; IT WOULD 


H 
^ А ty 


пәл ) VLD 


FLOW OF MUS1C 


were forci 


21 form the г 


of pre-recorded programs, At th 


would preserve for themselves, for thet) 
sential, expeditious and cost-suvilm 


w provided to the petitioners 
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1). Over гоо Separate antities, other “han 


the 16166431 "3 themselves, are engaged in pr eran? Ly, 


Гі1тей Plogren material for presentation on televiste 


(See pagos УВ тет D-23 of the 
Yearbook, coples of which are submitted herewith 
Exhibit. 26.) 
18. Preducers of ргсггла! 
for telev'sion mu: t design апа 
Arcludin Т 12 dom 
recorded 
work; м; 
а declin 


through a! 


than to] 
Unlike ү 
from th 
assured 
the ma 


teleca 


of all st 
industry 


Bram 
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television performing rights. The teteviaion Undustry 


would thus fer "elearance at the sourie" ирей tejevistion 


film producers, instead of permitting aan o 


retain its present option undor th 19:0 Judgm^n*, with 


respect to such clearance, even thcugh the latter are 


not responsible unde с Copyright Act for btalning pe: 


forming right 


D. Independen 
The Knowl: 
Requires 
Fee: 
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timo. Only about 10% to 12% of tho pllots made in 


recent years have boon 5014, with the result that the 


larger producers gonerally Will not mike pilots unless 


they havo previously reccivod financia) backing from 


the networks, 


A large portion of the pil 


ато financed bv the networks Which in return generally 


exact a profit parti ) 4 series’ 


Sales pro- 


cecds, 


1962, 


return on Inv: Мені fn 1957 Е 713 


J^ return on. Iny нені іп 1091 
н 
39.9% ret irn on toy шенін МУ, 
11.25 re Lurn on И АРУ 19 


The rate of return on broadcast revenue (before Federal 


income tax) ha 


revenue 
T! v^nuo 
revenue 
revenue 


During this 


the tele orcent ipe of total t« le- 


Vision indy writers and pub- 


Е. 
30. Tho ultimate victim of the course of 
conduct that would rosult from the typo of license 


sought.by potjtionorz would be the publi., which would 


bo doprived of the froe and unobstructed flow of tho 


bost available music to tho television screen. 


с. Tho Typo of License 
Would Add Vast Ex; 
While Dr. 


31. If the Society wor 
petitioners the type of lice 
would be necessary maintain 
орсгабіоп of va:t с 21 at 


ASCAP m 


tain surveillanc: 

vision stations 
32. 

could be oa: 

without th 

conse: 


example 


ownersh 


formation 
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94. Veleviston statiens do not submit data 
Lo Lhe FCC indieatine the ident ity ond ownership of 


musical works performed on their stations and they 


generally do not maintain internal records of such рог- 


formancos, There arc no publlc records of the’ musical 
content of jrograss precented by local television sta- 
tions, and often no means exist of assembling records. 
35. . The producers of programs designed 
for television presentation often do not make available 
adequate cue sheets o ier records containing infor- 
mation needed to ascertain the identity and ownership 
of the musical могус contained in their programs. 
limits of a station's knowledge as 
to the music: ontent in its ovn programs are illus- 
trated h DI clevision stations that are nov 
licensed by the Society under por program license, (a 
copy of whi 5 Submitted herewith as 
The administration of tt licenso: 
of programs for whi { ve not been paid thereunde 
have required respondent | y pond repeatedly and 
in lengthy d il with the s 5, with respondent's 
members, wi 


the stations 


minable 


е of the 


or tae owners! 


nn 


NT sd 


i 
38. If television stations were permitted 
to obtain licenses from ASCAP covering only a por- 


tion of ‘ae programs presented by them, the individual 


тон 275 of ASCAP whose works were performed in pro- 

grans nx covcred by such licenses would be at the 
mere; the networks and 500-odd commercial television 
s4 іпеіһе country. Those members would have no 
E І that television stations would not infringe 

i 1 unl tt Soc 


т ^ А +14 + 
rams--an en 1 апа ly va 
+ 1 1 “ 4 
n now required to underta: for 
ма et 11 nses.« 


39. Of the progr .vning of local station 


, 


ori proximately 20% is comprised of рге-г‹ 1 
pi Thus, approximately / 6 of it (3.65; 
1 ) pr« \ Ж ] | ultimately 
í V Ti f t) 1 t by petition- 
? 11 theref i to 1 monitored by the 
: 1 ( 1 f | 33 igainst in- 
( 4 1% + I itic I BJ rey rted or 
y t ti 1 not licenscd for 
te] | bI isting 
һо. The ultimati ffect of the type of 
11 ght by t! petiti rs would be to de- 
let A \ 1 › of 
"1 à pi 15» hile ri імігіл)| 
ty to | 1 t content of all of such 
i . Today, Ч : sety need police only 
tel { tu d 5 that һау per progt \ 
| 
- n - 
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It Would Ne Econonteally Impossible 
То Determine Reasonable Fees For Tho 


Sousht пу Vetftloners. 


41. Only 5% of the stations owned by petitioners 
nro indi pendent stations, 1.6., stations which are not 
affiliated with on^ or more of the three national tele- 
vision netvorks and are refore full direct control 
of the sale ‹ | facil әй ) iwir stations to adver- 
tisors. The re ning 9: pc ners sell the 
to delivor 
through 
which they 
vertisers ( 

42. Apar 
gram material 
that are notv 
the 


viewing tir 


(includin; 
and 
(or 
to pro-rcc 


tha stálJon. 
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lh. Tho average television station not affi- 


Liated with à network devotes approximately 295 of 


viewlng time to live programs (including its own local 


ENT 
4 vo 


video-tape programs) selected and originated by the 


station, and approximately 71% of its viewing tim 


devoted ms selected and 


by the 


| 
| 
! 


— ÓH À  — ——' — = 
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sponsorship of) programs of network orti that 


n sold to advertisers by the network 


called “cocperative program «); 
ived from sale of the right 
ariicipate in the 


} 


irigin, which 


(b) Тіс proportion of thce:economlc value 
created by network programs that 15 realized by 
network sales of: time and the proportion realized 


by '5 ОГ local "spots" change periodically (е.р., 


the extension of station breaks from 30 se 


ho seconds) ; 
(c) Local stations do not t 
a 
"Spots" on an individual program 
"spots" are sold to adv 
To correlate 
with specific 
(d) 
in connection with « 


these plans are usua 


has the 
tising dollar: 
dollar extent 


the record: 


cones 


of spon: 


all the 


all other programs 


TITIONERS АҒГЬТС | 15 GRANTED 
NDENT COPYRIGHT CYRERS WOULD NOT 
IND ЕЛІН ACCESS TO PROGRAM 
Li OF PERFORM- 
AND OTHER 
LVELY THROUGH 
jESMZHT OF THE 


MUSIC Wi 
SIDIES TO р! 


47. Ina calculated and concerted campaign 


Antitated in, anticipation of this proceeding, th? 


broadcasting indu "y 1S engros: a substantial cap- 


tive source of 'antecs to music 
writers and publishers 
has forcclosed fr 
television 
BM 
lective cff 
1939, provi 


supply it 


record 
(or compa: 
own over 60% of the stocl 


50. <All tho petitioners ar 211 


other 


custors share se record 


holders ond rocoive all th nefits derived by 


holders. These bonefit: > и sured ceiling on 
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the cost of muste to the broadcasting Industry because 


an increase іп the use of BMI music. means a corresponding 
decrease in the use of non-D4I music., A decrease in the 
use of ncn-DMI music would be calculated to reduce tho 
payments by broadcusters for such music. BMT, on the 
other hand, has never increased its rate to broadcasters 
although, through artificial means, the use of BMI music 
by broadcaStcrs has been greatly increased. Іп fact, 


BMI from time to time has rebated to broadcasters por- 


te to all 


tions of their BMI fers or has 1 1 (4 га 
broadcasters for the usc of BMI r ic. 

51. Іп order to ст) ! > ty t aspects 
of record ownership of П s! , the t idcasters, 


acting through the NAB (whl te ther with the net- 


қ 

works and leading broadcasters, organized BMI), have 
agreod that no st lder 111 transf © ( 
to anyone who is not a broadcaster, that no div! 
will be declared, and that na г of BMI will 

> 1 van nv fir ' amen гу + ر‎ omini -—— 
гесеіу iny.flnan nof і ( rship that 
are not available to all other broadcasters. BMI h 
not declared divi 15 1 it sí kholder к га 
inasmuch as it ective 15 to depress, throug 


artificial mean the verall i t of mu > t 11 broad- 


+ 
о 
о 
5 
1 

et 

e 

r. 


in their n^(otiatlor Mth writers and publishers of 
music who have not placed their vorks in the broadcast 


BMI pool. 


- 30 - 


\ 


| 
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93. In: 'o1 > engrosg tho television 


market г musical performances, the broadcasting in- 


dustry, acting through given large, long-term 


Guarantee 'r5 and publishers and substan 


tial su! ducers and 
their rsonnel, ai hers in a pos оп to seli 


music 
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56. The following: arc sone of the “қылын 
writer members of respondent who Upeclallze in writing 
background and theme musie for telc vision program 
and who ure know to have гессіусй from LMI guarantecy 
payable over five or ten-year periods in consideration 


for their transfer of affillatlon from ASCAP tc DHI; 
Ycar Amount of 


Name enirnat І Guaranti 


Gilbert, JI 
«Stevens, L 
Riddle, 
Mullendor 
Коо, 
Willian 

Fricd) 


e E 2 кә [у 
906A A 
-— У а 


19 
10 
1 

1 
19 
1 
1! 
19 


= Danicl, 1 
Frontier 
“Hatch, М1 
Meakin 
Perry 
Schra 


Skiles 


, 


Юю; 


TI 
escalat 


the tent 
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the recipient to leave NMI Әми the contract pertod, 
ASCAP, of couvse, іу forvidden from offering auch gua. 3n- 
tees by the Amended Final Judgment and the Further Amended 
Final Judgment, entered herein on March 14, 1950 and Janvary 


7, 1960, respectively. 


50, Among those who receive DMI subsidies in the 


form of long-term guarantees is the President of the union 
known as thc Composers and Lyricists Guild, Leith Stevens, 
who, as lf;ted above, has been guarantced $150,000, This 
union is the principal background music writers' association 
and the collective barr; 11 ren suc in thelr 
dealings with 
59. Also receiving DHI guara are the music 
supervisors for two of the leading ‘ers of television 
program serice r Sta Clevision Films, Inc, and Revue 
e in a position to 

favor the use of BMI music in the many tclevisicn program 
serico produce д. The m > super- 
visor of Four Star 4; ‘schel D, Gilbert, who, 
above, has been guaran C amount in 
The music сиро 
tion of America, tanley ho, a3 listed abov 

been guar 


receiving, 


have been ri ving subi; ntial payments Sh or other 
considera 


in return 


“> * 
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61. Among pre vom producers rc 201v) i; BMI 


subsidios 15 Goer Ison-Todain Product lons, one of the 
i largest produce: of netverk programs, which rece ‘ced 
from DMI an advan of $160,000 to be used in re ing 


BMI musje abroad for use as background music in shows 


produced by Good 1-Тойтап. In.addition, В! һа: recd 
' to pay Goodzon-Tcdm^n à minim f $100,000 cach ycar 


thereafter if during the preceding year at least 702 


of tho music on its prorrams is broadcastcr-controllcd 


f | t 1 
(1.о., BMI) musi 
4 
a 
/ 62. A ( t« V [ 
/ ғ 
series, Screen Gems, а: idiany f імтіріз Pi ۴ 
recently receivcd a subsidy whi ; in effect, cozstitut 


a gift of a very large music publishing ny owned 


by BMI and } 15 t "d l Com; , І; 
The form of the cift was а sal by P1 to S en бі 
for a "price" : 'h pay t! ov i 


five-yc г ope? ! in t : Ж. valties" 


"earn" tt ' 

63. ! f t t ( ‚ ; 
thr | , 
subsi ГІ t 


subsidy from DMI in ? n for tts agreement to use DMI 

muste in its prosram 
64, Revue, Cereen Cer and Four Star are tho 

Jeading three producers of pre-rocorded ртолгатз scheduled 


for network рт entation іп the 1962-63 season. Pcvuo 


will account for 9 hours per week of such programming, 
Screen Gems for 6 hours, and 1 Star for 5 hours. 
Ld 
Goodson-Todman is, by a wide margin, the most prolif! 
producer of live and taped network programs, wit 15- 
Өт 1! \ y 4 } L 1. |! М 
hou ( ‹ | [ . y 
the thre rks. (í ! "s AM "- А 
LI \ А 
4 ы қ ” Y ғ "nt ! he AF 1 
65. пу pi ims | y prod 
ceiving BMI 102194} һауе t r w111 рї 21 
lc cal te nut ed ” -% $ dy tė} "., T т " 4 
pro: tatt } +} ' 1 ¢ 
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submitted horowitl; as Exhibit 772.) 
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Tho advertisements 


contain ‘lists allegedly, reprosent ing "those regular 


( Kava 


programs which use DHL -Tieensad music іп every show." 


Soparato lists wero set forth for cach of the three na- 


tional tolevision networks (CBS, 


syndicated film series telecast 


67. 


= 
ments first appeared, respondent has been able to 


ABC and NBC 


In the brief time since these 


and for 


locally. 


advertise- 


na} 
mane 


only a preliminary analysis of the programs listed by 


BMI under the threo televisi 
preliminary analysis indicat 
which the above-described concorto: 
broadcasting industry, carried out through the ins 


of BMI, havo foreclosed the telovision 


writers and publishers. 


68, Thus, of tho 


nr 


as allegedly using 
27 (or 77%) are programs 
by former ASCAP member: 

casting industry 
means to resign from ASCAI 


through BMI. 


CBS were produced or pack 
respondent to be receivin 


Bina . 


69. Of 


the 29 pr« 


allegedly using BMI music 


22 (or 76%) are 


programs 


by former ASCAP 


ire mber с 


whe 


-UÓ- 


At least 9 of 


f oi 


on 


ot 


networks. 


C, 


cree 


free and fair competitive aci 


мого 


whlch 


induced 


Even this 


however, thc extent to 
% 
activities of tho 
trum 
n market place fr 
indepe t musi 
an liste ] und 
ы 
егу M 2 at le ect 
sic has been writ! 
idu ] by the broad- 
"uarantces and other 
license t! r works 
program: listed ur 
pganizati kn by 
ial subsidies from 
ted un м as 
show," at least 
music has been writt 
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Industry through Jonr-term piavanteos and other means to 
resign froin ASCAP and to license their works through 
BMI. At least © of the 79 programs listed under ABC 
wora produced or packaged by organizations known by 
respondent to bc receiving substantial subsidies from 


BMI. 


70. Of the 26 prozrams listed under NBC as 
allegedly using BMI music "in every show," at least 16 
(or 62%) are programs for which music has been written by 
former ASCAP members who were induced by the broadcasting 
industry through long-term guarantees and other means 
to rus gn from ASCAP and to license their works through 
BMI. At least 7 of the 26 programs listed under NBC 
were produced or packaged by organizations known by 
respondent to be rece ng stanti: subsidies from 
BMI. 

or works in the 
ASCAP repertory were require o be licensed by individual 


ASCAP writers and publishers to tho producers of television 


programs rather than by ie Soc'oty to the telovision 
Stations that "escent 5 ro,rams, the individual 
writers and publishers who are ni recipients of DI 


Sidies would find 


disadvantage bccaus 


rangements made оу BMI they toi 51у retain as 


5 


а fighting arm for industr; have 


the power 


market and 


(b) many program рг > would по ) money out for 


the right to Include noa-PHMI as In their programs when 


Е 780 


ihoso producers and thelr personnel are now taking in 


moncy from the broadcasters, through BMI, for 


BMI music their 
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